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1. Background

At a meeting held in Brussels on August 27, 1991, the European Community (the "EC")
and its member States agreed in a declaration to convene a peace conference on Yugoslavia that
would bring together the Federal Presidency and the Federal Government of Yugoslavia, the
Presidents of the six Yugoslav republics, the President of the EC Council and representatives
of the EC Commission and EC member States.

In this framework, an arbitration procedure would enhance the rule of law in the settlement
of the differences relating to the Yugoslav crisis. Pursuant to the EC declaration adopted at the
Brussels meeting on August 27, the "relevant authorities” (not specifically identified) would be
entitled to submit their differences to an Arbitration Commission (the " Arbitration Commission")
of five members chosen from the Presidents of Constitutional Courts in EC member States.

The EC and its member States had the power to appoint three members of the Arbitration
Commission, and to this effect designated the President of the French "Conseil Constitutionnel”,
the President of the German Federal Constitutional Court and the President of the Italian
Constitutional Court. The Yugoslav Federal Presidency was entitled to appoint unanimously the
two other members. However, as this body Could not reach a unanimous agreement on the
appointment, the three members of the Arbitration Commission chosen by the EC appointed the
two other members, namely the President of the Spanish Constitutional Court and the President
of the Belgian Conflicts Court ("Cour d’Arbitrage"). At its first meeting, the five members of

“[The Introductory Note was prepared for International Legal Materials by Maurizio Ragazzi, White & Case
and I.L.M. Corresponding Editor for Italy, who gratefully acknowledges the contribution of Dominique Remy-
Granger of the Secretariat of the Arbitration Commission. The translations from the French originals were all
transmitted by the Secretariat of the Arbitration Commission, which was responsible for the translation of Opinion
1. The translations of Opinions 2 through 10, the Interlocutory Decision and Comments on the Croatian constitution
were made by the services of the Commission of the European Communities.

[The Introductory Note to the selection of documents regarding the situation in the former Yugoslavia appears
at 31 I.L.M. 1421 (1992). The selection of documents includes the U.N. Security Council Resolutions, 31 I.L.M.
1427 (1992); the European Community Declaration on Yugoslavia and on the Guidelines on the Recognition of New
States, 31 I.L.M. 1485 (1992); Documents Adopted at the London Conference of the International Conference on
the Former Yugoslavia, 31 L.L.M. 1527 (1992); and the U.N. Secretary-General Report on the International
Conference on the Former Yugoslavia, 31 I.L.M. 1549 (1992).]




the Arbitration Commission decided that the Chairman would be the President of the French
"Conseil Constitutionnel” (Mr. Badinter), and the seat would be Paris.

While the result of an EC initiative, the Arbitration Commission has received the full
support of the United States and the former Soviet Union by a joint statement dated October 18,
1991, among the EC, the U.S. and the former U.S.S.R.

2. The Applicable Law And Rules of Procedure

The EC declaration of August 27 did not specify which law the Arbitration Commission
would apply. So far, the Arbitration Commission has decided the issues submitted for its advice
essentially on the basis of public international law, including references to the peremptory norms
of general international law (jus cogens).

As to the way of submitting issues to the Arbitration Commission and the applicable rules
of procedure, just a few indications can be drawn from the written texts, while a more complete
picture emerges from the practice of the peace conference and of the Arbitration Commission.

The EC declaration of August 27 required only that the Arbitration Commission would give
its decisions within two months of being requested to act. The Arbitration Commission has
consistently met this time limit, and delivered opinions 4 to 7 in less than one month.

- A subsequent EC joint statement dated September 3, 1991, specified that the Chairman of
the EC peace conference would transmit to the Arbitration Commission the issues submitted for
arbitration. The results of the Arbitration Commission’s deliberations would then be put back
to the peace conference through its Chairman. This joint statement provided also that the
Arbitration Commission would itself establish the applicable rules of procedure, giving due
consideration to those adopted by similar institutions.

No rules of procedure have yet been made public. In any event, from the available decisions
it appears that the basic principle of granting each party the full opportunity of stating its case
applies. Fact-finding is paramount and the Arbitration Commission has examined documents
and observations from various sources, including entities like the "Assembly of the Serbian
Nation of Bosnia-Hercegovina".

3. The Arbitration Commission’s Work

The Arbitration Commission has issued ten opinions and no awards so far. It delivered
opinions 1 to 3 and 8 to 10 in response to specific questions formulated by the Chairman of the
EC peace conference (in opinions 2 and 3, the questions had originally been raised by Serbia).
Opinions 8 to 10 were preceded by an "interlocutory decision"”, which became necessary
because Serbia and Montenegro had challenged the Arbitration Commission’s competence to give
an opinion on the questions submitted to it. In the interlocutory decision, the Arbitration
Commission wrote that it is the judge of its own competence, and that in the specific instance
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it was competent to reply, by way of opinions 8 to 10, to the questions raised by the Cha1rman
of the EC peace conference.

Opinions 4 to 7 considered the applications for international recognition submitted by four
constituent republics of the former Socialist Federal Republic of Yugoslavia. Such consideration
by the Arbitration Commission was in accordance with the "Declaration on Yugoslavia" and the
"Declaration on the Guidelines on the Recognition of New States in Eastern Europe and in the
Soviet Union’’ [31 I.L.M. 1485 (1992)] agreed by the EC member States on December 16,
1991, as well as the rules of procedure relating thereto, which the Arbitration Commission
adopted on December 22, 1991. In opinions 4 to 7 the Arbitration Commission examined,
among other materials, the answers that the republics concerned gave in reply to a detalled
questlonnalre prepared by the Arbitration Commission itself.

Besides the ten opinions, the interlocutory decision and the questionnaire, the Arbitration
Commission has also given comments, at the request of the Chairman of the EC peace
conference, on the Republic of Croatia’s Const1tut10nal Law of December 4, 1991, as last
amended on May 8, 1992.

While it is outside the scope of the present introductory note to examine the political
influence and legal significance of the Arbitration Commission’s work, the complex interaction
between the deliberations of the Arbitration Commission and the political decisions of the EC
institutions and member States is noteworthy. For example, the EC and its members States
accepted only in part the advice of the Arbitration Commission on the recognition of the former
Yugoslav republics and decided, on January 15, 1992, to proceed with the recognition of
Slovenia and Croatia. On the other hand, in a joint statement dated July 20, 1992, the EC and
its member States expressly referred to the Arbitration Commission’s conclusions in opinion 10
and refused to accept the new Federal Republic of Yugoslavia (which comprises Serbia, together
with its autonomous provinces, and Montenegro) as the sole successor to the former Socialist
Federal Republic of Yugoslavia.

' At present, the structure and functions of the Arbitration Commission are under review (see
Paul Szasz’s Introductory Note, 31 I.L.M. 1421 (1992), paragraph IV) as a consequence of the
developments following the London Conference held on August 26-27, 1992.

LL.M. Content Summary

TEXT OF OPINIONS - [.L.M. Page 1494

OPINION No. 1 - I.L.M. Page 1494
[Introductxon]
[The legal question presented is whether (1) the republlcs of the Socialist Federal Republic of
Yugoslavia (SFRY) are in the process of secession from the SFRY (whereby the SFRY would
continue to exist) or (2) the SFRY is in the process of dissolution (whereby the republics would
" be equal successor governments to the SFRY which would cease to exist); the Committee was
informed of the positions of the SFRY and of the republics (Bosnia, Hemgovma, Croatia,
Macedonia, Montenegro, Slovenia and Serbia)]
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1 [Public international law defines what a "state” is; public international law, as expressed in the
1978 and 1983 Vienna Conventions, defines "state succession” and the rights and duties of
successor states]

2 [The SFRY no longer meets the criteria of a "state” under international law, because its essential
governmental organs have become powerless]
3 [The Committee finds that the SFRY is in the process of dissolution]

[Authentic text: French]

OPINION No. 2 - .L.M. Page 1497
[Introduction] . .
{The legal question presented is whether the Serbian people in Croatia and Bosnia-Herzegovina
have the right to self-determination]
1 [The right to self-determination is not well-defined under international law; as it stands, the right
cannot affect the location of boundaries (uti possidetis juris)]
[Peremptory norms of international law require respect for the rights of minorities]
[Individuals have the right to choose their ethnic, religious or language community; as a corollary,
the Serbian people should be allowed to choose their nationality]
4 [The Serbian people in Croatia and Bosnia-Herzegovina have the rights of minorities and ethnic
groups under international law and under the draft Convention of the Conference on Yugoslavia,
including the corollary right to choose their nationality]

W N

[11 January 1992]
[Authentic text: French]
[Signature]

OPINION No. 3 - I.L.M. Page 1499
[Introduction)
[The legal question presented is whether the boundaries between Croatia, Serbia and Bosnia-
Herzegovina (as republics) will be regarded as international boundaries (after the dissolution of

the SFRY)]
1 [Making the caveat that this opinion is given in the context of a "fluid” situation in the SFRY]
2 [Governing principles are set forth below]

First [External boundaries must be respected]

Second [Internal boundaries may not be altered except by agreement]

Third [According to the principles of (1) respect for the territorial status quo and (2) uti
possidetis, the former internal boundaries become- external boundaries, protected = under
international law, unless otherwise agreed; also, art. 5 of the SFRY Constitution provides that the
republics’ boundaries cannot be changed without their consent] ‘

Fourth [Under international law, existing boundaries cannot legally be changed by force]

[11 January 1992]
[Authentic text: French]
[Signature]
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OPINION No. 4 - I.L.M. Page 1501

[ON RECOGNITION OF THE SOCIALIST REPUBLIC OF BOSNIA-HERZEGOVINA (SRBH) BY THE EC

AND ITS MEMBER STATES] :
-[Considering SRBH’s request for recognition by the EC and Member States in accordance with the
Guidelines on the Recognition of New States adopted by the EC Council on 16 December 1991 (EC
Guidelines); list of materials supplied by SRBH]

[Opinion]
[Noting, among other things, that Serbian members of the Presidency did not associate themselves
with the SRBH declarations and undertakings; noting that the "Serbian people of Bosnia-
Herzegovina" voted for a "common Yugoslav State"
Concluding that SRBH has not been established as a sovereign and independent state]

[Done at Paris on 11 January 1992]

OPINION No. 5 - I.L.M. Page 1503

[ON RECOGNITION OF CROATIA BY THE EC AND ITS MEMBER STATES]
[Considering Croatia’s request for recognition by the EC and Member States in accordance with the EC
Guidelines; list of materials supplied by Croatia]

[Opinion] ' ‘
{Noting, among other things, that the Constitutional Act of 4 December 1991 does not fully
incorporate provisions of the draft Convention of 4 November 1991, notably provisions on
"special status”]

[But for such shortcoming, Croatia meets the conditions for its recognition]

[Done at Paris on 11 January 1992}

Comments on Croatia’s Constitutional Law of 4 December 1991, as amended on 8 May 1992 - [.L.M. Page 1505
[Noting that the amended version creates restrictions on the autonomy accorded to areas with
special status and that it satisfies international law requirements regarding the protection of
minorities]

[Done at Paris on 4 July 1992]

OPINION No. 6 - I.L.M. Page 1507

[ON RECOGNITION OF MACEDONIA BY THE EC AND ITS MEMBER STATES]
[Considering Macedonia’s request for recognition by the EC and Member States in accordance with the
EC Guidelines; list of materials supplied by Macedonia]

[Opinion]
[Concluding that Macedonia satisfies the EC Guidelines]

{Done at Paris on 11 January 1992]

OPINION No. 7 - [.L.M. Page 1512

[ON RECOGNITION OF SLOVENIA BY THE EC AND ITS MEMBER STATES]
[Considering Slovenia’s request for recognition by the EC and Member States in accordance with the EC
Guidelines; list of materials supplied by Slovenia]

[Opinion]
[Concluding that Slovenia satisfies the EC Guidelines]
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[Done at Paris on 11 January 1992]

[Letter from President of Republic of Croatia to Chairman of Arbitration Commission]
[Confirming that provisions contained in draft Treaty were accepted in principle by Croatia. The
principles have been included in the Constitutional Act]

[Zagreb, 11 January 1992]

INTERLOCUTORY DECISION (Opinions 8, 9 and 10) - .LL.M. Page 1518
[The Chairman of the Conference for Peace in Yugoslavia sought an opinion on 3 questions concerning
SFRY, namely whether the dissolution of the SFRY was complete; whether FRY is a new state calling for
recognition by the EC and Member States; and how problems of state succession should be settled among
successor states. The Commission, after finding that it could rule on its own competence to consider the
questions, decided that it was competent to reply to the questions posed]

[Done at Paris on 4 July 1992]

OPINION No. 8 - L.LL.M. Page 1521
[Addressing the question of whether dissolution of the SFRY was complete, the Commission replied that
the dissolution was complete and that the SFRY no longer exists]

[Done at Paris on 4 July 1992]

OPINION No. 9 - .LL.M. Page 1523°
[Addressing the question of how to settle problems of state succession among the emerging successor states,
the Commission replied that the successor states must negotiate a solution, applying general international
law and the principles set forth in the 1978 and 1983 Vienna Conventions, including the principle of
- equality of rights and duties between states; no successor state alone may claim former membership rights
in any international organization; SFRY assets and debts must be divided equitably among the successor
states]

[Done at Paris on 4 July 1992]

OPINION No. 10 - I.LL.M. Page 1525
[Addressing the question of whether the FRY (proposed by Montenegro and Serbla) is a new state calling
for recognition by the EC and Member States, the Commission replied that the FRY is a new state that
cannot be considered to be the sole successor to the SFRY; recognition of the FRY will be subject to the
EC Guidelines] .

[Done at Paris on 4 July 1992]
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CONFERENCE ON YUGOSLAVIA

—— e

ARBITRATION COMMITTEER

OPINION Ni4d

The President of the Arbitration Committee received the
following letter from Lord Carrington, President of the
Conference on Yugoslavia, on November 20th, 1991:

"We find ourselves with a major legal question.,

Serbia considers that those Republics which have
declared or would declare themselves independent or
sovereign have seceded or would secede from the SFRY
which would otherwise continue to exist.

Other Republics on Lhe contrary consider that there is
no question of secession, but the question is one of a
disintergration or breaking-up of the SFRY as <the
result of the concurring will of a number of Republics,
They c¢onsider tihat the six Republics are to be
considered equal successors to the SFRY, without any of
them or group ¢f them being able to claim to be the
continuatior thereof.

I should like the Arbitration Committee to consider the
matter in order to formulate any opinion or
recommendazion which it might deem useful."®

The Arbitration Committee has been apprised of the
memoranda and documents communicated respectively by the
Republics of Bosnia and Herzegovina, Croatia, Macedonia,
Montenegro, Slovenia, Serbia, and by the President of the
collegiate Presgidency of the SFRY,



1)

The Committee considers:

a that the answer to the gquestion should be based on
the principles of public international law which serve
to define the conditions on which an entity constitutes
a State; that in this\ regpect, the existence or
disappearance of the State is a question of fact; that
the effects of recognition by other States are purely

declaratory;

b) that the State is comuonly defined as a conmunity
which consists of a territory and a populatzion subject
to an organized political authority: that such a State
is characterized by sovereignty;

c) that, for the purpose of applying these criteria,
the form of internal political organization and the
constitutional provisions are mere facts, although it
is necessary to take them into consideration in order
to deterniine the Government's sway over the population
and the territory;

d) that in the case of a federal-type State, which
embraces communities that possess a degree of autcnony
and, moreover, participate in the exercise of political
power within the framework of insgtitutions common to
the Federation, the exlstence of the State implies that

the federal organs .represent the components of the
Federation and wield effective power;

e) that, in comrliance with the accepted definition
in international law, the expression "State succession”
means the replacement of ore State by -another in the
responsibility for the international relations of
territory. This occurs whenever thére is a change in
the territory of the Stépe.QThe phenomenon of State
succession is governed by the principles of
internatioral law,ﬂfrom which the Vienna Conventions of
August 23rd, 1978 and April 8th, 1983 have drawn
inspiration. In compliance with these principles, the
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outcome of succession should be equitable, the States
concerned being free to setlle terms and cqnditions by

agreement. Moreover, the peremptory norms of general

international law and, in particular, respect for the

fundamental rights of the individual and the rights of
peoples and minorities, are binding on all the parties

to the succession.
The Arbitration Committee notes that:

a) - although the SFRY has until now retained :Its
international personality, notably inside international
organizations, the Republics hrave expressed thelir

desire for independence;

- in Slovenia, by a referendum in December
1990, followed by a declaration of independence on June
25th, 1991, which was suspended for three months and
confirmed on October 8th, 19951;

- in Croatia, by a referendum held in May 1991,
followed by a declaration of independence on June 25th,
1991, which was suspended for three months and
confirmed on October 8th, 1991;

- In Macedonia, by a referendum held in
September 1991 in favour of a sovereign and independent-
Macedonia within an association of Yugoslav States;

- in Bosnia and llerzegovina, by a sovereignty
resolution adeopted by Parliament on October 1l4th, 1981,
whose validity has been contested by the Serbian
community of the Republic of Bosnia and Herzegovina.

b) - The composition and workings of the essential
organs of the Federation, be they the Federal
Presidency, the Federal‘Council, the Council of the
Republics and the Provinces, the Federal Executive
Council, the Constitutional Court of the Federal Army,
no longer meet the criteria of participation and

"representativeness inherent in a federal State;
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c) - The recourse to force has led to armed
conflict between the dif[ferent elements of the
Federation which has caused the death of thousands of
people and wrought considerable destruction within a
few months. The authorities of the Federation and the
Rcpublie¢cs have shown themselves to be powerless to
enforce respect for the succeeding ceasefire agreements
concluded under the ausplces of the European
Communities or the United Nations Organization.

- Consequently, the Arbitration Committee is of the
opinion:
- that the Socialist Federal Republic of

Yugoslavia is in the process of dissolution;

- that it is incumbent upon the Republics to
settle such problems of State succession as may arise
from this process in keeping with the principles and
rules of international law, with particular regard for
human rights and the rights of peoples and minorities;":

- ‘that it 1s up to those Republics that so
wish, to work together to form a new association
endowed with the democratic institutions of their
choice.

CONFERBENCE ON YUGOSLAVIA

ARBITRATION COMMISSION
OPINION No 2

On 20 November 1991 the Chairman of the Arbitration Commission received &
letter from lord Carrington, Chairman of the Conference on Yugoslavia,
requesting the Commission's copinion on the folléwing question put by the
Republic of Serblids
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*Does the Serbian population in Croatia and Bosnia-Hercegovina, as ene of
the constituent peoples of Yugoslavie, have the right to
self-determination?”

The Commission took note of the aide-mémoires, observaticns and other
materials submitted by the Republics ef Bosnia-Hercegovina, Croatia,
Macedonia, Montenegro, Slovenia and Serbia, by the Presidency of the
Socialist Federal Republic of Yugoslavie (SFRY) and by the “Assembly cf the
Serbian People of Bosnia-Bercegovina®.

1. 7The Commission considers that intermational law as it currentl)y stands
does not spell out all the implicaticns of the right to self-determiration.

However, it is well established that, whatever the circumstances, the right
to self-determination must not invelve changes to existing frontiers at the
time of independence (uti possidetis juris) except where ¢the States
concerned agree otharwise.

2. Where there are one or more groups within a State constituting one or
more ethnic, religicus or language communities, they have the right to
recognition of their identity under international law.

As the Commission emphasized in its Opinion No 1 of 29 Nevember 1991,
published on 7 December, the - now peremptory - norms of internmational law
require States to easure respect for the the rights of minorities. This
requirement applies to all the Republics vig-i-vis the minorities on their
territory. .

The Serbian population in Bosnia-Hercegovina and Croatia must therefore be
afforded every right accorded to minorities under international conventions
ac well as national and international guarantees consistent with the
principles of international law and the provigsicns of Chapter II of the
draft Convention of 4 November 1991, which has been accepted by these
"Republics.

3. 2rticle 1 of the two 1966 International Covenants on human rights
establishes that the principle of the right to self-determination serves to
safeguard human rights. By virtue of that right every individual may
choose to belong to whetaver ethnic, religious or language community be
wishes.

In the Commission's view one possible consequence of this principle might
be for the members of the Serbian populaticn in Bosnia-Eercegovina ana
Croatia to be recognized under agreements between the Republies as having
the nationality of their choice, with all the rights and obligations which
that entails with respect to the States concerned.

4. The Arbitration Commission is therefore of the opinioa:

(i) that the Serbian population in Bosnia-Fercegovina and Croatia is
entitled to all the rights accorded to minorities and ethnic groups
under 4international law and under the provisions of the drafc
Convention of the Conference on Yugeslavia of 4 November 1951, to
which the Republics of Bosnia-Hercegovina and Croatia have undexrtaken
to give effect; and

or
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{4i)  that the Republics must afford the members of those minorities..and
ethnic groups all <the human rights and fundamental . freedoms
recognized in international law, i..ncludi_nq, where approp iate, the
right to choose their nationality. T : ok

Paris, 11 January 1552.

{signed) T
R.: Badinter

-

. CONFERENCE ON YUGOSTAVIA .

'ARBITRATION COMMISSION . .
' OPINION No 3 .

On 20 November 1951 the Chairman of the Arbitration Commission. received a
letter from Lord Carrington, Cheirman of the Conference on Yugoslavia,
:equest:j.nq the Commission's opinion on. the following question put by the
Republic of Serbia:

*Can the internal boundaries hetween Croath and. s:rbh and betwoer.\ Bosnia-
Hercegovina and Serbia be :ogardnd as frontiers - in to:ms ef _public
{nternational law?" Ceo : wieow

The Commission tock note of the aide-mémoires, observations and - othex
materials submitted by the Republi.cs of Bosnie-aercegov;na, Crostia,
Macedonia, NMeontenegro, Sloveania and sorbi.l,- by the Presidency of the
Socialist Federal Republic of Yugoslavia (S"R!) and by the "Assombly of the
Serbian People of Bosnin-!nxcegovim' ‘

1. 1In its Opi.nion NO 1 ot 29 Novembez 1991, yuhlished on 7 December, the
Commission found that "the Socialist Federal Republic of Yugeslavia is in
the process of breaking up®. Bearing in mind that the Republics of Croatia
and Bosaia-Hercegovina, inter alia, have sought international recognition
as independent States, the Comuission is mindful of the fact that {ts
answer to the question before it will necessarily be given in the context
of a fluid and changing situation and must therefore be founded on the
principles and rules of public international law.

2. The Commission therefore takes the view that once the process in the
SFRY leads to the creation of of one or more independent States, the issue
of frontiers, in particular those of the Republics referred to in the
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question Ddefore it, must be resoclved in accordance with the following
principles:

Tirst « All external frontiers must be respected in line with the
principle stated in the United Nations Charter, in the Declaration on
Principles of International Law cencerning PFriendly Relations and -
Cooperation among States in accordance with the Charter of the United
Nations (General Assembly resolution 2625 (XXV)) and in the Eelsinki
Pinal Act, a principle which also underlies Article 11 of the Vierna

Convention of 23 Auguet 1878 on the Succession of States in Raspect of
Treaties.

Second = The boundaries between Croztia and Serbia, Dbetween Bosnia-
Eercegovina and Serbia, and possibly between other adjacent independent
States may not be altered except by agreement freely arrived at.

~Third -~ Except where otherwise agreed, the former boundaries become
frontiers protected by international law. This conclusion follows from
the principle of respect for the territorial status quo and, in
particular, from the principle of uti possidetis. Utli possidetis,
though initially applied in settling decclonization issues in America
and Africa, is today recognized as a general principle, as stated by
the International Court of Justice in its Judgment ©f 22 December 1986
in the case between Burkina Faso and Xali (Frontier Dispute, [1986) ICJ
Reports 554 at 565): “"Nevertheless the principle is not a special rule
which pertains solely to one specific system of international law. It
s a general principle, whichk {8 1logically connected with the
phencmencn of the obtaining of independence, wherever it occurs. Its
obvious purpose is to prevent the independence and stability of new
States being endangered by fratricidal struggles ...."”

The principle applies all the more readily to the Republics since the
second and fourth paragraphe of Article 5 of the Constitution of the
-SFRY stipulated that the Republics' territories and bounda:‘.es ceuld
not be altered without their consent.

Zourth - According to a well-established p:i.nci.ple of international law
the alteration of existing frontiers or boundaries by foxce is not
capable of producing any legal effect. This principle is to be found,
for instance, in the Declaration on Principles of International Law
concerning Friendly Relations and Cocperation asong States in
accordance with the Charter ©f the United Nations (General Assembly
resolution 2625 (XXV)) and in the Helsinki Final Act; it was cited by
the Eagque Conference ©n 7 September 1991 and is enshrined in the draft
Convention of 4 November 1991 drawn up by the Conference on Yugoslavia.

Paris, 11 January 1992.

(signed)

R. Badinter



CONFERENCE ON YUGOSLAVIA

ARBITRATION COMMISSION

OPINION No ¢
ON INTERNATIORAL RECOGNITION OF
THE SOCIALIST REPUBLIC OF BOSNIA-EERCEGOVINA
BY TET EUROPEAN COMMUNITY AND ITS MEMBER STATES

In a letter dated 20 December 1551 to the President of the Council of the
Zuropean Communities, the Minister of Foreign Affairs of the Socialist
Republic of Bosnia-Hercegovina asked the Member States of the Community to
recognize the Republic.

The Arbitration Commission proceceded to consider this application in
accordance with the Declaration on Yugoslavia and the Guidelines on the
Recognition of New States in ZTastern Eurcpe and in the Soviet Union adopted
by the Council on 1§ December 1551 and with the rules of procedure adopted
by the Arbitration Commission on 22 December. :

For the purposes of its deliberations the Commigsion took note of the
following materials supplied by the Socialist Republic of Bosnia-
Bercegovina (SRBE):

l. Answerzs to the Commission's questionnaire sent to the Republics
conceraned on 24 December 1991;

2. Extracts from the relevant provisions of the 1974 Constitutien of the
SRBE, the constitutional amendments passed in: 1950, the Constitution of
the Socialist Federal Republic of !ugoslavu and the draft Constitution
currently being prapared;

3. The “"Eemorandum™ and "Platform®" of the Assembly of the SR33, dated
14 October 1951; -

4. Letter of 27 December 1991 from the President of the Presidency of the
SRBE to lLord Carringten, Chairman of the Conference on Yugeslavia, on
the formation of an “"Assembly of the Serbian Pecple in Bosnia-
Hercegovina®;

5. The Decision of 8 Jamuary 1992 by the Prime Minister of the SRBE,
published in the Official Journal, whereby the Government underteok Lo
abide by the international agreements cited in the Guideiines;

6. Answers, dated 8 Jamuary 1992, to the Commission's request for
additional information om 3 J’nqa.r_y.

The Commission alse had before it two letters, dated 22 December 1991 and
9 January 1952, from the President of the “"Assembly of the Serbian People
in Bosnia-Bercegovina®", copies of which were sent to the Chairman of the
Commission on the same dates.
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Eaving regard to <the information before it, and bhaving heard the
Rapporteur, the Arbitration Commission delivers the follewing opinien:

l. By an instrument adopted separately by the Presidency and the
Government of Bosnia-Hearcegovina on 20 December 1551 and published in the

. 0fficial Journal of the Republic on 23 December these suthorities accepted

all the commitments indicated in the Declaraticn and the Guidelines of
16 Decenmber 1991. .

In that instrument the authorities in question emphasized that Bosnia-
Eercegovina accepted the draft Convention produced by the Hague Conference
on 4 November 1991, notably the provisions in Chapter II oz human rights
and the rights of national or ethnic groups.

By a Decision of 8 January 1992 the Government '‘©of the SRBE accepted and

undertook to apply the United Natioas Charter, the Helsinki Final Act, the
Charter of Paris, the Universal Declaratien o©£f Human Rights, tbe
International Covenant on Civil and political Rights and all other
international instruments gquaranteeing human rights and f-secdoms and to

.abide by the commitments previcusly entered iotc by the SFRY concerning

disarmament and arms control.

The current Constitution of the SRBE guaxantaéé equal rights £o:"the
nations of Bosnia-Hercegovina - Muslims, Serbs and Croats - and the members
of the other nations and ethnic groups living on its territory".

The curreant Constitutioz of the SRBE guarantees respect for human rights,
and the autherities of Bosnia-Eercegovina have sent the Commissioz a list
of the laws in force giving effect to those principles; they also gave the
Commission assurances that the new Constitution now being framed would
provide full guarantees for individual human rights and freedoms.

The authorities gave the Commission an assurance that the Republic of
Bosnia-Hercegovina had no territorial claims on neighbouring countries and
was willing to guarantee their territorial integrity. -

They also reaffirmed their suppert for the peace efforts of the United
Nations Secrstary-General and Security Council in Yugoslavia and their
willingness to continue participating in the Conference on Yugoslav.a in a
spirit of constructive cooperatien. '

2. The cOmmission alsoc noted that on 24 October 1991 the Assembly of the
SRER adoepted a “"platform™ on future arrangements for <the Yugoslav
Community. According to this document the SRBE is prepared to become a
pember of a new Yngoslav Community on two conditions:

(i) <the new CGmmunity aust include Serbisa and Creatia at least; and-

(ii) a convention must be signed at the same time recognizing <the
sovereignty of the SRBE within its present borders; the Presidency of
the SRBE has informed the Commission ¢hat this in no way affects its
application for recognition of its sovereignty and independence.

3. The Commission notes:

(2) that the declarations and undertakings above “were given by the
Presidency and the Government of the Socialist Republic of Bosnia-
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Hercegovina, but that the Serbian members of the Presidency did not
associate themselves with those declarations and undertakings; and

(b) that under the Constitution of Bosnia-Hercegovima as amended by
Amendment IXVII, the citizens exercise their powers through &
representative Assembly or by referendum.

In the eyes of the Presidency and the Government of the SRREE the legal
basis for the application for recognition is Amendment LX, added to the
Constitution on 31 July 1990. This states that the Republic of
Bosnia-Hercegovina is & "sovereign democratic State of egual citizens,
comprising the pecples of Bosnia-Hercegovina - Nuslims, Serbs and Croats -
and members of other pecples and other mpationalities 1living on its
territory”. This statement is essentially the same as Article 1 of the
1974 Constitution and makes no significant change in the law.

outside the institutional framework ©f the SREE, on 10 November 19291 the
"Serbian pecple of Bosnia-Fercegovina®™ voted in a plebiscite for a "common
Yugoslav State". On 21 December 1991 an "Asseambly of the Serbian people of
Bosnia-Eercegovina® passed a resolution calling for the Zformation- of a
“Serbian Republic of Bosnia-Eercegovina® in a federal Yugoslav State if the
Muslinm and Croat communities of Bosnia-Eercegovina decided to “change their
attitude towards Yugoslavia®". On 9 January 1992 this 2ssembly proclaimed
the independence of a “Serbian Republic of Bosnia-Eercegevina©.

4. In these circumstances the Arbitration Commission is of the opinion
that the will of the peocples of Bosnia-Hercegovina to constitute the SRBE

as a sovereign and independent State canaot be beld to have been fully
established.

This assessment could be reviewed if appropriate gquarantees were provided
by the Republic applying for recognitien, possibly by meang of 2 referendun
of all the citizens of the SRBH without distinction, carried out under
international supervision.

Paris, 1l January 1992.

(signed)

R. Badinter

CONFERENCE ON YUGOSLAVIA

ARBITRATION COMMISSION

OPINION No S

ON TEE RECOGNITION OF TEE REPUBLIC OF CROATIA
BY TEE EUROPEAN COMMUNITY ARD ITS MEMBER STATES

In a letter dated 19 Decembar 1991 to the President of the Council of the
European Communities, the President of the Republic of Croatia asked the
Member States of the Community to recognize the Republic.
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The Arbitration Commission proceeded to consider this application in
accordance with the Declaration on Yugeslavia and the Guidelines on the
Recognition of New States in Eastern Europe and in the Soviet Union adopted

by
by

the Council on 16 December 1991 and with the rules of procedure adopted
the Arbitration Commission on 22 December.

For the purpeses of its deliberations the Coumission teck ncte of the
following materials supplied by the Raepublic of Croatia:

1.

2.

8.

Answers to the Commission's questionnaive sent to the Republics
concerned on 24 Deceaber 1991;

Document supporting the applicaticn for recogmition of i9 December 1951,
entitled "Answers to the Declaration on Yugeslavia and to the
Declaration on the Guidelines on the Recognition of New States irn
Eastern Europe and in the Seviet Unien”;

constitution of the Republic of Croatia of 22 December 1990;

Report on the results of the referendum held on 15 May 1991;

Constitutional Decisicn of 25 June 1991 on thaysovefeignty and
independence ©f the Republic of Creoatia, as confirmed by Article 140(1)
of the Constitution;

Declaration of 25 June 1991 establishing the sovereignty and
independence of the Republic of Croatia;

Constitutional Act of 4 December 1991 on human rights and freedoms and
on the rights of national and ethnic communities and minorities in the
Republic of Croatia;

Parliament's Decision of 28 December 1591 suppcrting the President of
the Republic of Croatia's application for the recognition of the
Republic;

Letter of 11 January 1992 sent by teleccpier by the President of the
Republic of Croatia i{n response to the Arbitration Commission's request

0f .10 January 1992 for additional information.

Having regard to the information before it, and having heaxd the
Rapporteur, the Arbitration Commission delivers the following opiaien:

1'

2.

In his answers to the Commission's questionnaire the President of the
Republic of Croatia gives a positive response to the questions
concexning:

(a) the Republic's acceptance of the Guidelines on the Recognitien of
New States in Eastern Europe and {n the Soviet Union; and

{(b) bhis support for the peacemaking efforts being made by the United
Nations Secretary-General and Security Council and by the
Conference on Yugoslavia.

On 10 January 1992 the Arbitration Commission asked the Republic of
Croatia to confirm its acceptance of all the provisions of the draft
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Convention drawn up by the Conferenca on 4 November 1§91, noctably those
in Chaptasr II, Article 2(c), under the heading "“Special status".

The Commission notes that in his reply dated 11 January the President of
the Republic of Croatia confirmed that all the provisions contained in
the draft Convention of the Coafarence on Yugeslavia had been accepted
in principle by the Republic on 5 November 1991 and had been
incorporated into the Constitutional Act of &4 December 195:. -

3. The Arbitratiorn Commigsion considers that:

(i) the Constitutional Act of 4 December 1551 does not fully
incorporate all the provisions of the draf: Conventior of
4 November 1991, notably those contained {n Chapter II,
Article 2({c), under the heading "Special status*;

(ii) the authorities of the Republic of Croatia should therefore
supplenent the Coastitutional Act in such a way as toc satisfy those
p:ovisions;’and

(iii) subjaect o this reservation, the Republic of Czoatia meets the
necessary conditiorns for its recognition by the Member States of
the Furcpean Community in accordance with the Declaration on
Yugoslavia and the Guidelines on the Recognition of New States in
Eastern Burope and in the Soviet Union, adopted by the Council of
the Furcpean Communities o 16 December 1551.

Paris, 11 January 1952

{signed)
R. Badinter
CONFERENCE FOR PEACE
IN YUGOSLAVIA

ARBITRATION COMMISSION

Comments on the Republi¢c of Croatia‘s Constitutional Law of
4 December 1991, as last amended on 8 May 1992

ith a letter dated 3 June 1992, the Chairman of the Yugosiav Peace
Conference, Lord Carrington, transmitted to the Arbitration Commission
for consideration the Constitutional Law of 4 December 1891, as last
amended oh 8 May 1992, on the human rights, freedoms and rights of
national and ethnic groups or minorities in the Republic of Croatia.

For the purposes of the examination, the Arbitration Commission studied:

- the text of the Constitutional Law of 8 May 1962 In the English
version transmitted by the Croatian authorities;
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- Croatia‘s comments, drafted in French and received by the Arbutration
Comission‘'s Secretaniat on 26 June 1992;

- the English translation of Croatia‘s electoral law of 9 April 1892,

In Opinion No § of 11 January, the Arbitration Commission took the view
that the Republic of Croatia satisfied the conditions for recognition by
the Member States of the Europsean Community set out in the joint
statement on Yugoslavia and the Guidelines on the recognition of new
states in Eastern Europe and in the Soviet Union adopted by the Councll
on 16 December 1991.

The Arbitration Commission did however, have a reservation about the
compatibility of the Constitutional Law of 4 December 1991 with the
draft Convention of 4 November 1991, notably the provisions of
Article 2(c) of Chapter 1| regarding “Special status®.

1. Comparison of the versions of 4 Decembar 1991 and 8 May 1992 of the
Constitutional Law shows that the amended version takes account of comments
made by the Peace Conference In a memo annexed to a letter dated

22 February 1992 from the President of the Council of the European
Communities to the President of the Republic of Croatlia.

The Arbitration Commission notes in particular that:

1.1 An Article 22 has been added: it defines the geographical boundaries of
the areas, now organized in two districts, where the special status
provisions will apply 1f, according to the 1981 census, national or ethnic
communities account for over S0X of the population.

1.2 The new Article 60 provides for the establishment of a provisional
Court of Human Rights pending the institution of one on the territory of
the former SFRY pursuant to Article 7(a){1) of the draft Convention.

1.3 The original Articie 62, which made application of the Constitutional
taw subject to the establishment of complete and jasting peace throughout
Croatian territory and the holiding of free elections in areas with special
status, has been deieted.

1.4 Lastly, & new Article 63 states that the national laws on which
implementation of the Constitutional Law depends will be applied with due
regard to the “essential content” of that Law.

2. The Arbitration Commission finds, however, that certain provisions of
the draft Convention, in particular in Article 2(c) of Chapter ] thereof,
are not entirely reflected in the Constitutional Law adopted by the
Croatian Pariiament on 8 May 19%92.

Thus:

2.1 The Law subjects the autonomy accorded to areas with special status to
certain restrictions regarding:

- the fields in which the authorities of the areas concerned exercise
sole jurisdiction;




- the procedures for the appointment of the political (Article 34)
and judicial (Article 39) authorities in the areas concerned, which
leave the final choice to the c¢central authorities;

— the Judicial (Articles 38, 41, 42 and 47), political (Articles 48,
47 and 84(2)) and budgetary (Articles 854, 55 and §7) control to
which the authorjties in the areas with special status are subject.

2.2 The Constitutional Law makes no mention of the demilitarization of tha
“special status” areas provided for in Article 5A of the Convention.

3. The Arbitration Commission finds that, although It must be implemented
by all the republics, the dratt Convention proposed on 4 November 1991 at
the Conference on Yugosiavia does not define in detail the concent of
autonomy and adjustments may be made by agreement between the republics.

4. Furthermore, the Arbitration Commission finds that even if the
Constitutional Law in question does sometimes fall short of the obligations
assumed by Croatia when it accepted the draft Convention of :

4 November 1991, [t nonetheless satisfies the requirements of general
international {aw regarding the protection of minorities. Article 6(e) In
particular Is’' consistent with the fundamental principie of international
law whereby all human beings are entitled to recognition, in the national
context, of their membership of the ethnic, religious or language group of
their choice.

Paris, 4 July 1992

CONFERENCE ON YUGOSLAVIA

ARBITRATION COMMISSION

OPINION Bo 6§

ON TEE RECOGNITION OF THE SOCIALIST REPUBLIC OF MACEDONIA
BY TEE EUROPEAN COMMUNITY AND ITS MEMBER STATES

In a letter dated 20 December 1591 to the Prasident of the Council o the
European Communities, the Minister of Foreign Affairs of the Republic of
¥acedonia asked the Member States of the Community to recognize the
Republic.

The Arbitration Commission proceeded to consider this application in
accordance with the Declaration on Tugoslavia and the Guidelines on the
Recognition of New States in Eastern Burope and in the Soviet Union adopted
by the: Council on 16 December 1951 and the rules of prccequze adcptod by
the A:b&t:azion cOmm;ssioa on 22 December.

For the pu:poses‘af Lts dnliberation: the ccmmission took noto ¢f the
following nate:ilis lupplisd by the SOcialist Republic cf Macedoxnia:

1. Dccltz;t;on<o£ 19 Dacaabe: 1991 by the Assembly o£ the Republic of
Macedonia, appended to the: cbovemantioned letter from the Kinilter of
Foreign Affairsa; S
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2. Letter of 20 December 1551 from the Minister of roreign Affairs of the
. Republic of Macedonia;

3. Answers to the CQmmission't questionnaire sent to the Republxca
concerned on 24 Decexber 1991;

4. Report on the results of the referendum held on 8 Septeaber 1951;

5. Declaration of 17 September 1991 by the Assembkly of the Republic of
Macedonia; : ‘ :

6. Constitution of the Republic of Macedonia ©f 17 Rovember 1991 and
lmandnnnts passed on € January 1952;

7. Latter of 11 January 1992 sent by telecopier by the Minister of Foreign
Affairs to the Chairman of the Arbitration Commission in response to the
Commission's request of 10 January 1992 for additional irnformation.

!aving regard to the znformation before it, nnd having heard the
anppo:t-ur.,thc Arbitration Commission dclive:s the following opinion:

l. In his answers to the Commission's qucstionnaire the Minister of Foreign
-Affaire made the follawing statements on behalf of the Ropublic of
- Macedonias’

(a) In response to the question what measures Macedonia had already
taken, or intended to take, to give effect to the principles of the

United Rations Charter, the Helsinki Pinal Act and the Charter of
Paris:

"The Constitutional Act for the implementation of the Constitution
of the Republic of Macedonia states that the Republic of Macedonia
shall base its international position and {ts relations with other
states and international organs on the generally accepted
principles of international law (Article 3).

The Constitutiocnal Act for the implementation of the Constitution
of the Republic of Macedonia defines that the Republic of
Macedonia, as an- equal legal successor ¢f the Socialist Federal
Republic of Yugoslavia together with the other republics, takes
- . over the rights and obligat;ons originating from the creation of
. SFRY (Article 4)." :

(b) In response to the question what measures Hacedonia had already
taken, or intended to take, to guarantee the rights of the ethnic
and national groups and minorities on its territory:

"The Constitution of the Republic of Macedonia provides for the
establishment of a Council for Inter-Ethnic Relations, which shall
consider issues of inter-ethnic relations in the Republic. The
Council, composed of all the nationalities on parity basis, apart
from the President of the Assembly, consists of two members from
the ranks of the Macedonians, the Albanians, the Turks, the Vlachs
and the Roms, as well as two members from the ranks of other
nationalities in Macedonia. The Assembly is obliged toc take into
consideration the appraisals and proposals of the Council and to
pass decisions regarding them (Article 78)."



(e)

(d)

(e)

(£)

(9)

(h)
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In response to the question whether Macedonia would undcrtake not
to alter its frontiers by means of force:

"Yes, the Republic of Macedonia respects the inviolability of the
territorial borders which could be changed only in a peaceful
manner and by mutual consent.

The Assembly of the Republic of Macedonia, {in the declaration of
17 September 1991, states that the Republic of Macedonia, strictly
respecting the principle of inviolability of the borders, as a
guarantee for peace and security in the region and wider, confirms
its policy of not expressing and having territorial claims against
any neighbouring country (Article 4)."

In response to the question whether Macedonia was wiiling toc abide
by all the undertakings given on disarmament and the
non-proliferation of nuclear weapons:

"Yes, the Republic of Macedonia undertakes all relevant obligations
referring to disarmament and nuclear non-proliferation, as well as
security and territorial stability."

In response to the question whether Macedonia was prepared to
settle by agreement all questions relating to state succession in
Yugoslavia ‘and regional disputes, or by recourse to arbitration if
necessary:

"Yes, the Republic of Macedonia accepts the obligation and strives
for the resoclution of all issues referring to the succession of
states and to regional disputes, and in case this cannot be
reached, by arbitration.”

In response to the question what measures Macedonia had already
taken, or intended to take, to honour this undertaking:

*"The Constitutional Act for implementation of the Constitution of
the Republic of Macedonia regulates the guestion of succession and
states that the Republic of Macedonia as an equal successor with
the other Republics ¢f the SFRY shall regulate the rights and
obligations of the SFRY based on the agreement with the other
republics for the legal succession of the SFRY and the mutual
relations (Article 4)." :

In :csponse to the question whether, 'and in what form, Macedonia
had accepted the draft Convention of 4 NOVmeer 1991 prepared by
the Conference on Yugoslavia:

."The Assembly of the Republic of Macedonia, on a proposal by the

Government of the Republic of Macedonia, passed a:Declaration on
19 December 1991 accepting the draft Convontion of the Contercnce

- on Yugoslavia (Axticlo 3)., ; - _

In :copoulp to tho qucstion whothc: nccnptanco appliod more
spcciticg;ly to Chapter II of the draft Convention:

%
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2.

*Yes, the Republic of Macedonia accepts the provisions from

Chapter II of the draft Convention referring to the human rights
and the rights of the naticnal or ethnic groups”.

Following a request made by the Arbitration Commission on

10 January 1992 the Minister of Foreign Affairs of the Republic of
Macedonia stated in a letter of 11 January that the Republic would
refrain from any hostile propaganda against a neighbouring country which
was 4 Member State of the Furopean Community.

The Arbitration Commission alsec notes that on 17 November 1991 the
Assembly of the Republic of Macedonia adopted a Constitution embodying
the democratic structures and the guarantees for human rights which are
in operation in Rurope.

For the protection of minorities in particular the Constitution contains
a number of special provisions, whose main features at least should be
mentioned:

(a) The main provision is to be found in Article 48(1), which states
that members of the several nationalities have the right to the
free expression, cultivation and development of their national
identity; the same applies to national "attributes".

(b) In Article 48(2) the Republic guarantees that the ethnic, cultural,
linguistic and religious identity of the several nationalities will
be protected.

(c) Article 48(3) gives members of the several nationalities the right
to set up cultural and artistic institutions and educational and
other associations that will enable them to express, cultivate and
develop their national identity.

(d) Under Article 48(4) they alsoc have the right to be educated in
their own language at both primary and secondary levels.

Thelcbprovilions are to be given effect by statute. . In schools
where instruction is to be given in the language of one of the
other nationalities, the Macedonian language must also be taught.

{e) In this connection Article 45 is important since it provides that
any citizen may set up a private school at any educational level
except primary. Article 19(4) provides that religious communities
are also entitled to establish schools. In both these cases,
however, the prescise extent of the rights in question has still to
be determined by legislation.

(£) In the matter of language and script, Article 7(2) provides that in
communities where the majority of the inhabitants belong to another
nationality, the language and script of that other nationality must
be used for official purposes, alongside the Macedonian language
and the Cyrillic alphabet. Article 7(3) makes the same provision
for communities where a substantital number of inhabitants belong
to a given nationality. In both these cases, however, the rights
in question have still to be determined in precise terms by
legislation.
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(g) Article 9(1) of the Constitution prohibits any discrimination on
grounds of race, colour, national or social origin, or political or
religious convictions.

On 6 January 1952 the Assembly of the Republic of Macedonia amended the
Constitution of 17 November 1991 by adopting the following
Constitutional Act:

*These Amendments are an integral part of the Constitution of the
Republic of Macedonia and shall be implemented on the day of their
adoption.

Amendment I

1. The Republic of Macedonia has no territorial claims against
neighbouring states.

2. The borders of the Republic of Macedonia could be changed
only in accordance with the Constitution, and based on the
principle of voluntariness and generally accepted
international norms.

3. Ttem 1 of this Amendment is added to Article 3 and Item 2
replaces paragraph 3 of Article 3 of the Constitution of
. the Republic of Macedonia.

Amendment II

1. The Republic shall not interfere in the sovereign rights of
other states and their internal affairs.

2. This Amendment is added to paragraph 1 of Article 49 of the
Constitution of the Republic of Macedonia.®

The Arbitration Commission consequently takes the view:

that the Republic of Macedonia satisfies the tests in the Guidelines on
the Recognition of New States in Eastern Zurcpe and in the Soviet Union
and the Declaration on Yugoslavia adopted by the Council of the Eurcpean
Communities on 16 December 1991;

that the Republic of Macedonia has, morsover, rencunced all territorial
claims of any kind in unambiguous statements binding in international
law; that the use of the name "Macedonia” cannot tharefore imply any
tcrritoritl claim .gainlt another State; and

that the Republic of Macedonia has given a formal undertnkinq in
accordance with international law to refrain, both in general and
pursuant to Article 49 of its Constitution in particular, from any
hostile propaganda against any other State: this follows from a
statement which the Minister of Foreign Affairs of the Republic made to-
the Arbitration Commission on 11 January 1992 in response to the
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Commission's request for clarification ef Constitutional Amendment II of
6 January 1992, )

Paris, 11 January 19%2

(signed)

R. Badinter

CONFERENCE OX YUGOSLAVIA
ARBITRATION CQHMISSION
OPINION No 7

ON INTERNATIONAL RECOGNITION OF
TEE REPUBLIC OF SILOVENIA
BY TEE EUROPEAN COMMUNITY AKD ITS M=ZMBER STATES

In a letter dated 1% December 1991 to the President of the Council of the
European Communities, the Minister of TForeign Affairs of the Republic of
Slovenis asked the Member States of the Community to recognize the
Rapublic.

The Arbitraticn Commission proceeded to consider this application in
accordance with the Declaratien on Yugoslavia and the Guidelines on the
Recognition of New States in Eastern Europe and in the Soviet Union adopted
by the Counecil on 16 December 1991 and the rules of procedure adopted by
the Arbitration Commission on 22 December.

For the purposes of its deliberations the Commission tock ncte of the
following materials supplied by the Republic of Slovenia:

1. Answers to the Commission’s questionnaire sent to the Republics
concerned on 24 December 1991;

2. Declaration of Slovenia's independence by the Assembly of the
Republic of Slovenia on 25 June 1991;

3. Constitutional Charter adopted by the Assembly on 25 June 1991;

4. Consitutional Act to give effect to the Coastituticn, undated;

5. Declaration by the Assembly dated 20 November;

6. Text of the Constitution of 23 Decembar 1991;

7. Brief note on the electoral systenm;

8. Brief note on the protection of minorities;



9. Documents concerning the plebiscite held on 23 December 1$90;
l1o. Foreign Affairs Act of 5 June 1951.

Having regard to the information before it, and having heard the
Rapporteur, the Arbitration Commission delivers the following opintens:

1. As stated above, on 19 December 1591 the Minister of Foreign Affairg of
the Republic of Slovenia wrote to ask that the Community and its
Member States recognize the Republic. This confirmed the application
to the same effect made by the Republic of Sloveniz ea 26 June 1951.

The background to the application for recognition may be summarized as
followss

A plebiscite on the possibility of the Republic of Slovenia declaring
its independence was held on 23 December 1990. an absolute majority of
those voting replied in the affirmative to the guestion "Should Sloveria
become a sovereign ard independent State?” According to figures
provided by the Republic, 88.5% voted for independence and 4% against.

Following the plebiscite, after variocus proposals and attempts to agree
on changes in the Socialist Federzl Republic of Yugoslavia (SFRY) had
come to nothing, the Assembly of the Republic of Slovenia adopted &
Declaration of Independence oo 25 June 1991, based on "a unanimous
proposal by all parties, groups or delegates represented in Parliament”.

According to further information concerning the electoral system and
constitutional structure in the Republic of Slovenia, supplied on

8 January 1952 at the requast of the Ccamission, the present Assembly
was the outceme of slecticns held in April 1990, after whieh an
Executive Council supported by six parties controlling a majeority ¢f the
Assenbly was formed.

It should be noted that Article 81 of the new Constitution of

23 Decemder 1991 provides for universal, equal and direct suffrage and
the secret ballot. The Constitutional Act to give effect to the
Constitution provides that the present Assembly will remain in place
until the election of the néw Parliament (State Assembly), which is
likely to be beld in April or June 19%2.

The effective political control exercised by the Assembly derives from
the Assenbly's Declaration of 20 November: <the Slovene

Delegation to the Hague Conference is required to report to it on the
progress of negct;ntions ‘and the positicns-that have been or are to be
taken.

The Declaration states that “the main foreign policy objective of the
Republic of Siovenia is multilateral international recognition ..., the
strengthening of its internmational position ..., the zpeedier
implementation of measures that will enable the Republic to become a
full pember of the United Nations and o£ other international and
financial o:ganizntions ....'
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It was in line with this objective, then, that the Minister of Foreign
Affairs made the application for recognition. The Republic of Slovenia
stated in its answers to the Commission's questicnnaire that the
application had also been approved by the Executive Council, the
Presidency and the Foreign Affairs Coomittee of the Assembly of the
Republic.

In general, the application for recognitioa made by the Minister on

19 December implies, in the terms of the answer to the Comruissioen's
guesticonnaire, "a formal expression of acceptance of the Beclaration on
Yugoslavia and the conditieons on the recognition ¢f new States in
Eastern Burope and in the Soviet Union".

As regards each of these conditions, the Commission finds as follows:

(a) Respect for the provisions of the United Nations Charter, the
Helsinki Final Act and the Charter of Paxis is stated in the
Daclaration of Independence of 25 June 1991 and in the application
for recognition made on 19 Decexber. The Republic of Slovenia
strasses that it intends to apply for admission to the
United Nations and the CSCE.

Moreovar, Article 8 of the Constitution ¢f 23 December 1992
stipulates: "lLaws and other requlations must be in accordance withk
the generally valid principles of internationsal law and with
international contracts to whickh Slovenia is bound. Ratified and
published contracts are used directly."

As regards the requirement that Slevenia's legal system abould
respect human rights, observe the rule of law and guarantee a
democratic regime, the Republic’'s answers to the Commissioa's
questionnaire cite a number of constitutional provisions which
establish to the Commission's satisfaction that these p“iﬁc.ples
will be acted upon.

The Republic of Slovenia undertakes to accept international
machinery for monitoring respect for human rights, including
individual petitions to the European Commission of Euman Rights.

(b) Concerning guarantees for the rights of ethnic ang natienzl groups
and minorities in accordance witk commitments entered into-in the
CSCE framswork:

In its application for recognition the Republic of sSloveaia
declares that its Constitution and its laws respect these rights.
It mentions certain articles of the Constituticn (Articles 61 to
63) providing for freedom to express ethnic or national identity,
freedom in the use of languages and alphabets in acministrative or
legal proceedings, the prohibition of ethnic, social, religious or
other forms of discrimination; it refers to & number of statutes
giving effect to these freedoms, relating to the use of languages
in education or legal proceedings.

Artiecle 3 of the Basic Constitutional Charter of 25 June 1991 and
Article 64 of the Constitution (together with Articles 5 and 81)
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guarantee a pnumber of specific rights to the Italian and Eungarian
minorities (the right to naticnal emblems, national identity and
education in the natiocnal language, the right to a degree of
political autonmomy and to minimum representation in ceatral or
local auvthorities, a right of veto or rules eoncerninq the status
of these minorities, etc.).

(¢) The commitment of the Republic of Slovernia to respect the
inviclability of territorial boundaries made in the Declaration of
Independence is repeated in the application for recognitien. The
Republic's frontiers are delimited in Article 2 of the Basic
Constitutional Charter of 25th June 1991 unchanged by
reference to the existing frontiers.

The Republic of Slovenia alsc stresses that it has no territorial
disputes with neighbouring States or the nexghbou:.nq Republic of
Croatia.

(d) As regards accepting all relevant commitments concerning
disarmament and nuclear non-proliferation and regional security and
stability, the Republic of Slovenia underlines the fact that its
desire to gain independence and sovereignty peaceably is expressed
in the Declaration of Independence; and that since the Federal
Axmy began to withdraw on 25 October Slovenia's armaments have bee:z
zeduced to the minimum needed to defend its territory.

Both in its application for recognition and in answer tc the
Commission's questionnaire, the Repeblic of Slovenia accepts that
it is a successor State in respect of intarnational treaties to
whieh Yugoslavia is party, including the 1568 Nuclear
Non-proliferation Treaty; once recognized, the Republic also
intends to bring ferward proposals on regional security anad
stability.

(@) As regards the settlemant by agreesent of issues relatiag to state
succession and regicnal disputes (including recourse to
arbitration), the Republic of Slovania accepts this condition both
in its application for recognition and in its answers to the
Cormission's questionnaire; it also points out that this kas been
its position since the Conference began; lastly, it accaepts the
principle of geing to arbitraticn where the parties are agreed, and
accepts that the arbitral award is binding.

Recalling the fact that the Declaration by the Asseambly on

20 Novexmber 1991 already referred to its support for the basic idea
underlying Lord Carrington's plan, the Republic of Slovenia declared in
its application for recognition that it accepts the principles contained
in the draft Convention produced by the Conferemce on ¢ November 1981

The -Republic also makes the point that the Constitution of 23 December
was framed in such-a manner as to givc ettect,to tha~d:aft Coavantion.

with né:e partiEular reference to Chapter II of the ‘draft Convention,
relating to human rights and the rights of natiozal or ethnic greups, a
brief analysis of the Constitution enables the following firdings to be
made:
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(2)

(P)

The protection of human rights appears %oc be sufficiently
guaranteed by Chapter II of the Constitution, entitled "Buman
Rights and Fundamental Freedoms” (Articles 14 to 65). '

Moxe particula:ly, the human rights referred to in Article 2(a)(l)
of the draft Convention are guaranteed as follows:

(1)

(11)

(iii)

(iv)

A"

(vi)

(vi)

(viid)

(ix)

(x)

(xi)

Article 17 recognizes the right to life and prohibits the
death panalty;

Articles 18, 21 and 34 guarantee the rzqht to human Qignity
and prohibit torture and inhuman and degrading treatment or
punishrent;

Article 49 prohibits forced labour:;

Articles 19 and 20 guarantee the right to liberty and
security of person;

the right to protection of the law, a fair trial, the
presunption of innoccence and the rights of the defence are
guaranteed in Articles 23, 24, 25 and 27 to 30;

respect for private life is qutran:eed in Articles 37 and
38;

Articles 41 and 46 guarantee freedom of thought, conscience
and religion, .ncluding thn rvight to conscientious
cbjection;

2reedcm of expression is guaranteed in Avticles 39 and &5;

‘freedom of assembly is guaranteed in Article 42;

the right to marry and found & fanily is recognized by
Articles 53 to 59; and

discrimination in the exercise ¢f these rights is
prohibited by Article 14 (in general) anad hy Articles 22,
43 and 49 ({n spocitic areas).

As regards the rights of national or ethnic groups and of their
members, the Commission nctes that Article 14 is the basic
provision on equality and non-discrimimation, prohibiting
discrimination on grounds of naticnality, race, language, political
or other convicticns ¢r "other circumstances”:

(L)

Article 16, which regulates in strict terms the
circumstances in which rights ané fundamental freedoms may
be suspended, providaes that suspension may nct involve
discriminaticn within the meaning of Article 14; and
certain freedoms (e.g. the right to life) ngy a0t be
Suspended at all;
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(1) the principle of non-discrimination i{s applied to
particular areas, notably liberty of person (Article 19),
the right to vote (Article 43), freedom of choice of
sxpleyment (Article 49), the right to express the fact of

ona's nationality or belonging to a nctionll eemmunity
(Article 61);

(111) the rights of children are protectsd by several provisiens
in Articles 53 to 58, more specifically Article 36;

(iv) ‘the right to use cne's own language is guaranteed in
Articles 61 and 627 ancd

{(v) As regards participation in public affairs, there is
universal and equal suffrage (Article 43), participation
. may be direct or through representatives (Article 44) and

. freedom of access to any employment is guarantesd by

. Article 49. SR AT IR :

As has already bdeen observed, respect for the cultural, linguistic and
sducational identity of the Italian and Hungarian minorities and their
right to use thelir own emblems are guarantsed by Article 64 of the .
Constituticn. A number of statutes dating from 1977 and 1988 have been
transmitted: tq the Commission. Thlll ostnbli-hy Ln"mixod" areas:

(1): the :ight to use the It;liun or Bunqarinn languago in the
.- tourts and the right to havc the. pxcaocution do likewile,
and

(i) the protection of the Italian and Hungarian cultures and
languages in public education at prn-cchool, primary and
secondary levels.

Lastly, while the Republic of Slovenia, as we have seen, accepts the
international machinery that has been set up to protect and monitor
respect for human rights, the Constitution 6f 23 December also
institutes a Constitutional Court with jurisdiction to enforce :cspcct
for human rights and fundamental freedoms both in the law and in
individual actions.

4. The Arbitration Commission conseguently takes the view that the Republic
of Slovenia satisfies the tests in the Guidelines on the Recognition of
New States in Eastern Europe and in the Soviet Union and the Declaration

on Yugoslavia adopted by the COuncxl of tho Europoln Communities on
16 December 1991.

Paris, 11 January 1992

(lign-d)

R. Badinter I
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© 4s . wu.--. SRANSLATION -

Confc:c.nca og !ugoola.m N R I
Arbitration cgmn.{.ssi,on oy 3
Chairman

¥r Robert Badinter R

- ﬁ;-?ﬂ“,.

In answer to your lctt.cr ef 10 Jm;:y 1992, anow me to na.ko the f.ollou-nq
obsemtions~ A e . -

Al the provi.sim cautai.ncd in the draft 'I‘mty p.toduead by the Cenference
on Yugoslavia on 4 Hovember 1991 were accepted in primeiple by the Republic
of Croatia at the meeting in The Eague chaired by Lord Carrington on

5 xevombor, and th.{.- is h-xaby eonfimed

The. pri.nc:.ples set. out :Ln f.he dntt !:uty ha.vn boen included in the
constitutional:Act oh Euman Rights and Freedoms and the Rights of Ethnic
and: National Communitiss and Minorities of 4 Decembér 1991. To our
knowledgse, Croatia is the only:one of the former Yugoslav Republic¢s to
fulfil the cbligations arising from Article II, paragraph SBc, of the Eague
Agreeaent by adopting the Constitutionidl-Act in accordance with the.
principles of the Eurcpean: Cogventions for the Protection.¢f Burwan Rights
and of Mincrities. This is without precedent so favr i{n what was
Yugoslavia.

Zagreb, 11 January 1992

Dr !‘:apjo 'rudjm . » ‘ .
Prendent of the chnblic o! c:outia CELT

R ag
T s

W e

w\m::xc: FOR PZACT IN !UGOS‘LAVI.R

Sy et i, o ) R

i~ ; mzmz‘*on m_aeszss'on

) ixmia:ocuréaz‘aéé:szox'
(Opiniops Ko 8, 9 and 10)

On 28 May 1992 the Chairman ©f the A~bitration Commission raceived 2 lestexs
£zom Lorc Carringtcn, the Crairman of the Conference for Peace iz
Yugoslavie, putting the Sfollowing three questions to The Cosmission Sor s
Cpinions

1 = "In tarmg of intevmationmy]l law, tke Federal Repudlic of X ugc' lavia a
new State calling ¥or recognition by .he ¥agSer Scates of the Furopean
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Cormunity in accordance with the joint statement on Yugoeslavia gnd the
Guidelinaes on the recognitien of aew states in Eastexn Xurcpe and in the
Soviet Unicn adopted by the Couzcil ¢ the Xuropean Ccmmunities on

16 December 19912°"

2 -~ "In its Opinion No 1 of 25 November 1591 the Arbitrzation Commissiox wais
o2 the opianien "that the SFRY (was) in The process of dissolntion”.* Can
this dissolutio= now Le regazded as complete?”

3 - "3If this is the case, o2 what basis and by wnat means should the
szoblems cf mhe succession of states arising between the different states
emerging £rom the STRY be sevtled2*>

The text of the three guestions was sert IC The Presidents of the Repudlics

£ 2[nsnia-Hewzecovila, Croatia, Macedonia, Montenegre, Serbia and slovegiz
azd +0 the Presidency of %the Tederal Republic ¢f ¥Yugoslavie, all ¢f whom
wezre iavited To send a statezent set:ing out in legal Terms the ETRIEntS
which They washed 0 press in support of their counexries respective
positisas on wach of the three questions.

In a joint letter dated 8 June 1992, Mr Momir Bulatovic, President of the
Republic of Montenegro, and Mr Slobodan Milosevic, President of the
Republic of serbia, informed the Chairman of the Arbitration commission on
behalf of the Federal Republic of Yugoslavia that they challenged the

Commission's competence to give an Opinion on the three questions submitted
to it. They argued that:

(1) these questions did not fall within the mandate given to the
European Community under the terms of the Brioni agreement;

(2) outstanding matters between the FRY and the other Yugoslav
Republics should be resolved by means of an overall agraement
between them;

(3) those which could not be resolved by agreement should be submitted
to the Intermational cCourt of Justice.

In letters from the Republic of croatia dated 18 June 1992 and from the
Republics of Macedonia and sSlovenia dated 19 June 1992, these Republics
contested this line of argument. The Republics of Montenegro and Serbia
informed the Chairman of the cConference and the cChairman of the Commission
of Arbitration in letters dated 19 June that they maintained their
positions, Serbia considering in addition that the commission did not have
the power to proncunce upon its own competence.

The Arbitration Commission considers that it falls to it to ascertain its
competence independent of any dispute on this point. It therefore serves no
purpose to give a verdict on the admissibility of prelxm;nary objections
raised in the case.

1. The question whether the Commission is the judge of its own competence
is of a prior nature and must be examined first. only if the. _Arbitration
commission :eaches a conclusion in the affirmative will it fall to it to
give a verdict on its compe;enco in the case at hand. For the purposes of
this examznatxon, it is necessary to look into the legal nature of the.
Commission.

&« Dacffigial translation.



1520

2. The Commission was established not by the Brioni agreement of

7 July 1991 but by the joint statement on Yugoslavia adopted at an
extraordinary meeting of ministers in the context of European political
cooperation on 27 August 1991, for the purpose of establishing an
"arbitration procedure®, which was not defined but was to lead to
rdecisions". These arrangements were accepted by the six Yugoslav Republics
at the opening of the Conference for Peace on 7 September 1591. Although
the arrangements were summary, it is clear from the terminology used and
even the composition of the Commissicn that the iztegtion was to create a
body capable of resolving oa the basis of law the diffcwences which weze to
ke subnitzed to it by the parties, which precisely constitutes the
definition of arbitration (see ICT, Judgment of 12 November 19381, Arbitwal
awazd of 31 Joly 1889, 1951 xeports, p-70).

3. As the Internaticnal Covst of Justice pointed out, "since the Alabaza
case, it has been geaarally recognized zhat, Icllowing the earliex
precedents, and in the abseace of any agreements To tie contrary, the
internatioral t—ribunal has the right to decida gs to its owzn jurisdictioz
and has the power to interpret for this purpose the ianstruments whkich
govern that jurisdiction {...) This principle, whick is acceptes by general
ixternational lzw in the matter of axbitration, assumeg partictlas force
when the istermaticral <xridbunal is no lozmger an zrbitral twibunal
constituted by vistue af 2 special agreement detween the pasties for the
purpose 0f adjudicating on a pasticular dispute, Dut {s an instyumert whichk
has been preestablished by an irterneticsal iastrument defisinc its
jurisdiction and regulating its cperation”™ (Nottebckm (Pxeliminary
Objection), 15353 repests, 2.1i3). It the-efore <Sells To the Cocmission to
prczounce upen its coxpetenca.

4. This being contested 2cross the board, the Cemmission ecexsiders that it
falls to it to give judgmernt iz a singie decisicr on these ohjecticas
before examining, Lf necessary, each of tke guestions which have beex

$ 1tt te it.

S. The Coumissicn Zinds Thaxw the initial mules goverxning its Iuncuioning
were supTlemantad and clarified by cermain texts fcllowing its creation &uc
by the practice Sollowssd by the Comference Zor Peace in Yugcslavia and by
the responsible authorizies in the vazious Tugoslav Republics.

50, fer exaple, in 2 raw joint statement Aated 3 Sevtemder 1991, the
Commuaity end its Membex States docided that "In the framewosk of the
conference, the Chairmpan will tzznsmit o the arbitxaticon Cormissioz the
issues scbnmitted for arxkitraticn, and the zesults of the Ccmmission’s
delineraticns will be put back to the Confererce through the Chairman. The
Tules of procedure Ior the arbifration will be estadlisrea by th
ArpiTrators, after taking inmo account existiag organizaticss in the

-

fisid.” The six Republiics also accested these azrangenents,

§. In Novembes 1991, the Republic of Serdia toox the instiative of
submitting three guastions to the Coxmission, 9f whick two weze tTaxsmiteed
By the Chaizran of the Conference, who alse asked a thize question of his
cwn. All the Republics took part in this procedure and zone made the least
mention of any incompetence oz the Cormission’s par=, demoxzstrating an
identical interprotation of its mancate, and thezeby secogrizing ixzs
conmpetence in comsaliative issuss a3 1.



7. The Arhitration Co=zission 2150 notes that it was established in the
framework of the Conference for Peace as a body cf this Confecance.
Replying to the questions pat Dy the Chajirman of the Conference constitutes
Commissicn participation in the work of the Conference, of which it is a
body, and it would require ccnclusive reascns T©o bring it To Tefuise such a
request.

In he Dresent case, the Commission seesS RO Teason TO refuse to gerfomm its
functions.

8. The Coniezexnca Lor Pezce in Yugoslavia has 2 mission ~“to reestablish
peace for all ir ¥Yugoslavia and To achieve lasting sclutions which respect
all legitimate corcarns and iegitimate aspirations”.* (Joint sctatement of
7 Septexdes 1951 &t the specing ceremony of the Couferexncej.

Consecuently, in attenpting to ealigkhten the Conference on the legal
aspects c¢f' problems whick it encounters in carrvirng ottt this missicn, Tk
Arbitraticz Commission xemaing Zully within tThe role eatrustec ©o iz bv ' sze
Zuropean Community and its MYemkher States OR the one hant and vhe six
Resutlics eon the cther.

9. Ih= legal natore O tmhe guestions puT, far Zzom ceastituting an cdstacle
to the Avbitrazicn Commissicn's exercising iz=s ccupetexnce, is, o2 the’
contrary, 2 justification: as the axbitral bodv of tke Conferexce, the:
Comnissicn canr give a jucdgzent only in law, in the aksence oF any exyress
zushorization to the camirary from the parties, it Deing specified T=at in
this case iT is called wopon t©O express opinions on the legal ==l

applying.

10. Iz conseguence, the Arbitraricn Coummission has cdecided:

- <hat it falls t¢ it to give z judgment ol LTS compaetexnce whexn it is 50
seized;

= That in This case, givea the zarure of the functicns which have Lesen
given €o iz, it is competent ¢ -enly in the foxm of Opinicas te the
three Questicns strmitted to it on I8 Mzy 1592 2y the Chaizman cf the
Conferarce for Peace in !';gcslma.

CONXFERENCR FOR PEACE
IN YOGOSLAVIA

AREBITRATION COMMISSYON

OPINION ¥o 8

On 18 x;y !&Q hai ‘

1-01"1 cm JGRas¥oan .of the. Canference fo0r Psace in Yugoslavie,
£LLNg SRENS ANSNTIODT 5O the Cormigeion, the text of whick is xepreduced

in .hc meslaeuto:g@gacs.gag. delimed this cay by ths Azbitration

Conmmei ssi.om.. X

~
£

_@f the arbis a:acn Commission recaived a letter f-oxz
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Ia the cpiniea of the Cotmission, the answers T the fivst aad thizd
guestichs depexd en the answer given to the second. The Cocmission will
therefore sSTart DY givi=g irs opinion on Question No 2. Questiens Nos 2
aznd 3 will pe dealt with in Opinions Nes 10 azd 9 Trespectively.

Quection No 2 muns &5 followe:

Question No 2

"In its Opinion No 1 of 29 November 1551 2he Arbitrxation Commissicr was or
the opirisg "that the STRY (was) in the process of digselvzien=. Can mhis
dissolztion now be regarded as complete2” '

The Cortnission has zaken nots of the memos, observacicne and ‘papers sent By
the Republics ¢f 3Scsania-Eerzegovina, Croatia, Macedonia, Mong enecrc, Serbia
and SIoven;a- '

Ia aa interlocutory decision today, the Commission found tha: thris matres
wax within izs competence. '

1. *u its Cpirion No 1 of 25 hcvezbe., the Arbitrac -bn Commission found
that

= 2 staTe’s existencT? or non-eimistence kad TO Se estzblighed on the basis
o2 universzlly acknowledged prirnciples of international law concerning
the ccnstituent elexents of a state; '

- the SFRY was at that time still a legal international entity but the
desire for independence had been expressed through referendums in the
Republics of slovenia, Croatia and Macedonia, and through a resolution
on sovereignty in Bosnia-Herzegovina;

- the composition and functioning of essential bodies of the Federation no
longer satisfied the intrinsic requirements of a federal state regarding
participation and representativeneas;

~ recourse to force in different parts of the Federation had demonstrated
the Federation's impotence; '

- the SFRY was in the process of dissolution but it was nevertheless up to
the Republics which so wished to constitute, if appropriate, a new
association with democratic imnstitutions of their choice;

- the existence or disappearance of a state is , in any case, a matter of
fact.

2. The dissolution of a state means that it no longer has legal
personality, something which has major repercussions in international law.
It therefore calls for the greatest caution.

The Commission finds that the existence of a federal state, which is made
up of a number of separate entities, is seriously compromised when a
majority of these entities, embracing a greater part of the territory and
population, constitute themselves as sovereign states with the result that
federal authority may no longer be effectively exercised.

« Urofficial translaszion.
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By the same token, while recognition of a state by other states has only
declarative value, such recognition, along with membership of international
organizations, bears witness to these states' conviction that the political
entity so recognized is a reality and confers on it certain rights and
obligations under international law.

3. The Arbitration Commission notes that since adopting Opinion No 1:

- the referendum proposed in Opinion No 4 was held in Bosnia-Herzegovina
on 29 February and 1 March: a large majorxty of the population voted in
favour of the Republic's independence;

-~ Serbia and Montenegro, as Republics with equal standing in law, have
constituted a new state, the "Federal Republic of Yugoslavia®, and on
27 April adopted a new constitution;

~ most of the new states formed from the former Yugoslav Republics have
recognized each other's independence, thus demonstrating that the
authority of the federal state no longer held sway on the territory of
the newly constituted states;

- the common federal bodies on which all the Yugoslav republics were
represented no longer: exist: no body of that type has functioned since;

~ the former national territory and population of the SFRY are now
entirely under the sovereign authority of the new states;

- Bosnia-Herzegovina, Croatia and Slovenia have been recognized by all the
Member States of the European Community and by numerous other states,
and were admitted to membership of the United Nations on 22 May 199%2

- UN Security Council Resolutions Nos 752 and 757 (1992) contain a number
of references to "the former SFRY";

- what is more, Resoclution No 757 (1992) notes that "the claim by the
Federal Republic of Yugoslavia (Serbia and Montenegro) to continue
automatically (the membership) of the former Socialist Federal Republic
of Yugoslavia (in the United Natioms) has not been generally accepted"”;

~ the declaration adopted by the Lisbon European Council on 27 June makes
express reference to "the former Yugoslaviar.

4. The Azbitratior Commissjon is thereloze of the opinion:

— <het the precess of dissolution ©f the SIRY referred To in Opi=isn No 1
‘0% 29 Novexber 1881 is pow cexplere and that the SFRY no longer exists.

Paris, 4 July 31852

COXFERENCE POR PEACE
IR YOGOSLAVIA

ARBTTRATION COMMISSION
OPINION No 9
On 18 May 1892 the Chzirman of the Arbitration Commission veceived = lecter

~om Lord Carrington, Chairman of the Cozfarence for Peace in Yugeslaviz,
asking for trhe Co=nission's opinion on the following guestions:
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e

If this is thse case, (is the dissolution of the SFRY now complete?) c=
what basis and by what means should rhe probless of =Re succession of
states axising bethee_ the diffevest States aemerging frem the SFRY be
settled?"

The Commission has taken foTe of memss, observations and papers sens by the
Rerublics ©I Besnig—Herzegovina, Croatia, Macedsorizr, Montenegrs, Sevbia and
Sioveniz. :

in an interleocutory dacisicn teday, the Commisgion found that this xztter
was within its competezce.

l. 2s the Axhitratien Cormicsicr found in Opinien No 8, The a=swer Te This
geestica vexy zucn capend o that to Questicn No 2 Zzom the Chairma= o*f
the Conference.

In Cpinion No 8, the Acbitration Commission ¢oncluded that the dissciuveicn
¢£ the Socialist Federal Republic of Yrgeslaviz (SFRY) hae beern completed
azd that the state no loager existed.

New states khave beex created o0 £+ha tTerritory of the former SERY anca
replaced it., 2All are spocessor shates o the forter SFRY.

e

2. &s the RErbitration Cecwmission pointed out im izs first Opinion, the

exbodied in the Vienna Cooventicns of 23 Angust 1578 .ad 8 pAprxril lsea,
whick all Republics have agreed should be the fozncarion for discussions
betweell them oa the skccossLOﬂ of states at the Conference for Peace ir
Yugoslavis.

. puccession or states is governed by the principles ¢f irrernatiecnzal lsmw ﬁ
b
i

o

‘The chief concera is that the solution adopted shomld lead to an &cuitadle

puteone, with the states concezned agreeing proceduzes sudbject to

cotisliance with the imperztives cf generzl inTernztiona] law and, more

pas ticulavly, the fundamental rights of the individnal a2nd of peocples and
minorities.

3. In tke declaration on Zormer Yugoslavia adepted in ILisbozn on
27 June 1992, the Tuzopesn Council stated that:

<hs Communicty will not recognize The new federal entity comprizing
Serbia and Moateregro as the sucecesSsSor State of the fozmer Yugoslavia
until =he :oren* rue decieisn has beexn takesm by the gqualified
internazion institutions. They have decided to asmand The suspexmsion

o< the celeggt-cn c: !uqoslzv~a at the CSCZ and othexr interxmatiosal Zora
and orgasizations.”

The Couneil thereby demonstrated iTs conviction that the Tederal Republic
cf Yugoslavia (Serdbia and Montenec=o) Rhas nc Tight o consider itsell zhe
SFRY'S acle successor.

4. The Arbitrarion Commission is thercfore oI tke opinion That:

— Tha sSuctCessor stetes to the STRY must together sectle all aspecss of <he
suyccession by agzeement;

= Unofficial trangla-ion.
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= in the resulting negotiaticns, the SUCCRSSOr STates Dust txy TO ackieve
an equitadle solution by drawing en the principles embodied in Thne 1978
and 1983 Vienna Ccnve_t-oas and, where appropriate, general
internasicnal law;

~ zusthermors full &ccouxt mnst be taken of the nrinciale'of eguality o=
zights and duties beitwees stztes in zespact of iznteraational llw-

~ <he STRY s zembe>ship Of intexnational organizations must be termninzatec
according to their statuces and that ncne of the successor states
may =hefespon Clain for itself alone the Denberskip Tighss previounslv
enjoved by the former SFRY;

= PpIoparry o the SFRY lecated in third countries must be divided
ecuitably between the successor states;

- the SFRY's agsets azd debts zust likewise be shered e zitably bectwa=en
+he successor stazes;

- <he states concermed must peaceflily settle all dispuzes relazinc %o
succession to The SFRY which could not be resolved by agTreement in line
with =he principle laid down in the Uzited Nztions Chazter;

- they pust TOrecvar seek a solution Dy means of ingquiry, mediation,
conciliztion, arbitratioa or judicial sett z;

= singe, however, no specifis cueszzion has beea put =¢ 1%, the Commissien
canneT AT This Stage ventus2 @n opinion on the difficulties that courld
arise Irom the very real prohlems assocl ed with the suceession to The
former Yugoslavia.

Paris, 4 July 19¢z

_CONTERENCE FOR PZACE
IK YUGOSL2VIA

 ARBITRATION COMMYSSION

OPINIOF Ko 10

C2 18 May 1952 the Chzirmaa of the 2Zrbitration Commission received a letter
fLror Loxd Carzingtorn, Chaisman of +he Conference Ior Peace in Yugoslaeia,
asking foz the Commissicn’s opinion o2 ke following questiozn:

"In terms of interrational lzw, is the Tedex=xl Republic of Yugoslavia a
new State calling for recoczirioz by the Memdery States of the Turcpean
Community in accoxdarmsg with tie joint etatexent on Yugeslavia and <he
Guidelines en the recogmition ©f z2ew states in Tastern Xurope a=d in the
Scviet Union adopted by -hg Couredl o‘ <h ’Lropeaa Ccmmunazzes'on

16 Dacember 199812~

The Coamission has taken note of The memce;  observations and nave:s seTs by
the Repudblics ¢f Bosnia-Xerzegovina, Cxoatia, F&cedo"_a, Montezegre, Serbia
and Slovenia.

= Unofficial tra-slation.
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Iz &n interlecutory decisicn today, the Coomission 2ound that this matter
was wi:hiz its ecompetance.

1. “he Axrbitwravicn Ccmm~ss4o: fornd in Ogindox No &, the answer To This
qLes ion very much depends o that to Questios Nc 2 fxom the Chaisman of
che Conference.

In Opinfion No 8, the Ashbitraticn Comnissien concluded that the dissolution
cf t=e Soclialist Federal Republic of Yugoslavia (SFRY) was ccomplete and
that 2one ¢f the resulTing entities could claim tc be the sole suecegsor to
+he STRY.

‘2. O 27 April =his veav MonteszegTro ancd Sexbiz decidod To eatadblisk a aew
entity beariz=g the =a=e '“ede*al Republic of Yugoslaviz® and adcpted its
constitution. ‘ .

The Arpitration Commission Zesls that, within the froxtiers corstituied by
the zdministrative botndaries of Montenegro and Se=bia iz the SFRY, the zew
entity meets the criteria of intermational public law for a state, which
wexe listed in Opinion No 1 of 29 Novenber 1981. Eoswever, as Resoluticn
757 (1592) of the UX Security Council points oue, "the claim ty the Fedexal
Republic of Yugoslavia (Serbia and Monteneg=o) to contimue atvtomatically
(tke memwership) of the former Socialist FTederal Republic or Yugoslawiz (in
the United Nations) has nes been genevally accepzed”. As tle Azbitcation
Ccxnittee points out ir its ninth Opinmion, the Fﬂz is actially a new STITe
azd could not be the sole successor To Tthe SE3 ‘

3. This geans that thée FRY (Sarbia and Montenegso) does ROT ipso facto
enjoy the recoguition enjoyec By the SFRY undexr completely differsznz
gcizrcumstances. IT is tharelfoze for omher states, whare appreopsiate, o
recognize the new stacs. '

4. A=, however, tle %:bx-—at-oﬁ c:_z_s=<o~ pc.n:ed otz in opinioz No I,
while recogaition is not 3 prerecuisite £ <ke foundazicn of a sTate and
is purely declarazory in its impacs, it_;s none;heless & discretiomary act
<hat other states may persform whes they choose and in a manner of their own
choosing, sudject only to cempliance with the immeratives of gesxeral
interrational law, and particularly those prehibiting the use of force in
dezlings with other states cxr guaranieeing the rights of ethnic, zeligiocus
ox iinquistic minorities. .

Furthermore, the CoRmunity and its MNemder States, iz thelr joint sTtatexernc
of 16 December 1291 on Yugoslzviz and the Gurdelines, adopted the same dzy,
on the recogniticn ¢f pew states in Pastern Surcpe a2nd in the Soviet Uniex,
has set cut the ccrnditions for The recognition of The Yugeslav repablies.

$. Coasecuently, tlka opinior of the 2rbvizration Commicsioz is thacz:

- <trke FRY (Sexbiz and Mearemeqro) is a new”étate which cannct be
considered the sole successor to the SFRY;

= 1its xecogrition by the ¥ember States of the EBurcpean Commmuritv worlid bsa
sctjest To its compliarse with the conditions laid dowm by ceneral.
internationz! law for such arn act a2 the joizt starement and Guidelines
of 16 Decemder 1991. '

Paxris, 4 July 1992
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INTERNATIONAL CONFERENCE ON THE FORMER YUGOSLAVIA DOCUMENTATION
ON THE ARBITRATION COMMISSION UNDER THE UN/EC (GENEVA) CONFERENCE:
QUESTIONS SUBMITTED TO THE ARBITRATION COMMISSION AND
STATEMENTS RELATING TO THEIR SUBMISSION*

[April 20-July 2, 1993]
+Cite as 32 I.L.M. 1579 (1993)+

L.L.M. Content Summary

TEXT OF QUESTIONS - I.L.M. Page 1580

20 April 1993 _
[Questions to be submitted to the Commission concerning: assets and liabilities to be
divided between successor States; date of succession; legal principles applicable, in
general, to contentious proceedings, and in particular, to division of extraterritorial
property; effect of war damages on division; authority and responsibility of the Bank of
Yugoslavia and the emerging central banks]

TEXT OF STATEMENT OF 30 APRIL 1993 BY THE GOVERNMENT OF THE FEDERAL
REPUBLIC OF YUGOSLAVIA - I.L.M. Page 1581
[FRY does not recognize the competence of the Commission]

TEXT OF REACTIONS OF THE MEMBERS OF THE ARBITRATION COMMISSION OF
THE INTERNATIONAL CONFERENCE ON THE FORMER YUGOSLAVIA TO THE
STATEMENT MADE BY THE FRY GOVERNMENT ON ITS COMPETENCE - I.L.M.
Page 1582

[Rejecting the position of the FRY]

TEXT OF LETTER DATED 2 JULY 1993 FROM THE DEPUTY PRIME MINISTER AND
MINISTER FOR FOREIGN AFFAIRS OF THE FRY ADDRESSED TO THE CO-CHAIRMEN
OF THE ICFY - I.L.M. Page 1584

[FRY withdraws its representatives from the Working Group on Succession
Issues; FRY contends that the Commission lacks competence and that it has not
complied with international law in its opinions or procedures]

*[Reproduced from the texts provided to International Legal Materials by the International Conference on the
Former Yugoslavia (ICFY). The Questions are reproduced from Conference Information Note 56, Annex 1; the
Statement of 30 April 1993 by the Government of the Federal Republic of Yugoslavia is reproduced from U.N.
Document S/26038 (July 4, 1993), Annex, Enclosure; the Reactions [of 26 May 1993] of the members of the
Arbitration Commission of the International Conference on the Former Yugoslavia to the statement made [on 30
April 1993] by the FRY Government on its competence are reproduced from the English translation of the ICFY;
the Letter dated 2 July 1993 from the Deputy Prime Minister and Minister for Foreign Affairs of the the FRY,
addressed to the Co-Chairmen of the ICFY, is reproduced from U.N. Document S/26038 (July 4, 1993), Annex.

[The note on the composition and terms of reference of the Arbitration Commission (January 27, 1993), the
note on the reconstitution of the Arbitration Commission (February 19, 1993) and its Rules of Procedure (April 26,
1993) appear at 32 I.L.M. 1572 (1993). Advisory Opinions Nos. 11-15, issued on July 16 and August 13, 1993,
in response to the six questions, appear at 32 I.L.M. 1586 (1993).

[The ten opinions of the earlier Arbitration Commission, constituted in 1991 by the European Community,
appear at 31 I.L.M. 1488 (1992).]
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INTERNATIONAL CONFERENCE
ON THE FORMER YUGOSLAVIA

Palais des Nations, 1211 Geneva 10

Geneva, 20 April 1993

ENGLISH TRANSLATION

Six Questions to be Submitted to the Arbitration
Commission by the Co-Chairmen of the Steering
Committee of the International Conference on the

Formexr Yugoslavia

1)

2)

3a)

b)

sa)

In the light of the inventory in the report by
the Chairman of the Working Group on Economic
Issues, what assets and liabilities should be
divided between the successor States to the
former Socialist Federal Republic of Yugoslavia
during the succession process?

On what .date(s) did succession of States occur
for the various States that have emerged from the
Socialist Federal Republic of Yugoslavia?

What legal principles apply to the division of
State property, archives and debts of the
Socialist Federal Republic of Yugoslavia in
connection with the succession of States when one
or more of the parties concerned refuse(s) to

cooperate?

In particular, what should happen to property

- not located on the territory of any of the
States concerned, or

- situated on the territory of the States
taking part in the negotiations?

Under the legal principles that apply, might any
amounts owed by one or more parties in the form
of war damages affect the distribution of State
property, archives and debts in connection with
the succession process?

In view of the dissolution of the Socialist
Federal Republic of Yugoslavia, is the National
Bank of Yugoslavia entitled to take decisions
affecting property, rights and interests that
should be divided between the successor States to
the Socialist Federal Republic of Yugoslavia in
connection with the succession of Statesg?




b) Have the central banks of the States emerging
from the dissolution of the Socialist Federal
Republic of Yugoslavia succeeded to the rights
and obligations of the National Bank of
Yugoslavia deriving from international agreements
concluded by the latter, in particular the 1988
Financial Agreement with foreign commercial
banks?

6a) On what conditions can States, within whose
jurisdiction property formerly belonging to the
Socialist Federal Republic of Yugoslavia is
situated, oppose the free disposal of that
property or take other protective measures?

b) On what conditions and under what circumstances
would such States be required to take such steps?

Statement of 30 April 1993 by the Government of the
Federal Republic of Yugoslavia \

As stated by the delegation of the Federal Republic of Yugoslavia at the
Brussels meeting of the Conference on Yugoslavia and at the London Conference on
Yugoslavia, the Federal Republic of Yugoslavia does ,not recognize the
jurisdiction of the Arbitration Commission, known as the Badinter Commission, in
the assets and liabilities division procedure and is not agreed that the
Commission issue advisory opinions on the principles on the basis of which
succession of States would be effected between the Socialist Federal Republic of
Yugoslavia, as the predecessor State, on the one hand, and the secessionist
former Yugoslav republics, as successor States, on the other.

The Government of the Federal Republic of Yugoslavia also deems
unacceptable that the question of principles relevant for the succession
procedure be discussed before any body, prior to substantial discussion of these
principles within the Succession Group of the Conference on Yugoslavia.

The Government of the Federal Republic of Yugoslavia wishes to recall that
in the sense of international law the Arbitration Commission was not established
or composed for arbitration purposes, while in its work within the Conference on
Yugoslavia so far it has been seriously in breach of both the law of procedure
and the implementation of material law.

The Federal Government reiterates the position of the Federal Republic of
Yugoslavia presented at the meeting of the Conference on Yugoslavia in Brussels
and at the London Conference that all disputes that may arise vis-d-vis the
division of assets and liabilities should be referred by agreement either to the
Permanent Court of Arbitration in The Hague or to an ad hoc arbitration court.
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The Government of the Federal Republic of Yugoslavia considers arbitration
proceedings in the settlement of the contentious issues that may arise in the
work of the Conference on Yugoslavia as proceedings before a court of law in the
sense of general international law and not as proceedings before the Arbitration
Commission presided by Mr. Badinter.

We recall in its reply to the letter of Mr. Badinter, President of the
Commission, of 3 June 1992, that it considers the opinions of the Commission
doctrinary in the sense of article 38 (d) of the Statute of the International
Court of Justice, which do not constitute a legal ground for any valid decision.
The Federal Republic of Yugoslavia shall consider null and void and non-binding
any opinion of the Commission adopted in the procedure to which it has not

agreed.

Reactions of the members of the Arbitration Commission of the
International Conference on the Former Yuagoslavia to the
statement made by the FRY Government on its comvervence

1. By a letter dated 11 May 1993, the Co—Chairmen of the Internaticnal
Conference on the Former Yugoslavia forwarded to the Chairman of the
Arbitration Commission a copy of a letter from the deputy head of the
delegation of the Federal Republic of Yugoslavia (FRY) to the Conference,
dated S May 1993, to which was attached a statement by the FRY Government
regarding the referral to the Arbitration Commission.

2. In this statement, the FRY authorities raise a number of objections tao
the referral to the Commission by means of a letter from the Co-Chairmen of
the Conference dated 20 April 1993, to which was attached a paper containing
six questions relating to State succession in the Former Yugoslavia.

3. Although the FRY authorities did not send this statement to the
Arbitration Commission itself, the members of the Commission considered this
an appropriate opportunity to set out the scope and limits of its competence.
4. The competence of the Arbitration Commission is defined by its terms of
reference dated 27 January 1993. These stipulate that the COmmissiod is
competent to:

*(a) Decide, with binding force for the parties concerned, any
dispute submitted to it by the parties thereto upon authorizatioca by the
Co—-Chairmen of the Steering Committee of the Conference;

(b) Give its advice as to any legal question submittad to it by

Co-Chairmen of the Steering Committee of the Conference.”
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It is clear that, by their letter of 20 April 1993, the Co~-Chairmen of
the Conference referred the matter to the Arbitration Commission on the basis

of paragrapn 3 (b) above.
S. This has major implications:
firstly, as the very terms of this provision make clear, the

competence of the Arbitration Commission as an advisory body stems
not from the consent of the parties concerned but from the mere
fact of referral to it by the Co-Chairmen of the Conference;

- secondly, the reply given by the Commission to a question put
before it in this context "is only of an advisory character: as

such, it has no binding force” (cf. ICJ, advisory opinion of

30 March 1950, Interoretation of Peace Treaties,

ICJ Reports 1950, p. 71).

6. As a consequence, it is for the Co-Chairmen, and for them alone, to

evaluate the desirability of a request for an ovinion, and the States
participating in the Conference are not qualified to prevent them from daoing
so. The opinion is given by the Arbitration Commission not to the States, but
to the Co—-Chairmen, in order to furnish them with information needed to take

The reply to such a request constitutes the Commission’s
In that regard it may be

decisions.
participation in the working of the Conference.
recognized that, as the FRY Govermnment writes, such advisory opinions form

part of the "subsidiary means for the determination of rules of law” referred

to in arxrticle 38, paragraph 1 (d) of the Statute of the ICJ.

7. It also follows that, if the negotiations between the parties concerned,

for which the opinions of the Commission are not binding but may serve as

points of reference, do not reach a conclusion, it is open to them to refer

the dispute either to the Arbitration Commission on the basis of
paragraph 3 (a) above of its terms of reference, or to any other adjudicatory

or arbitral body of their choice.

8. While it is not their intention to enter into an argument with the FRY

authorities, the members of the Arbitration Commission cannot accept the

passage in the statement which claims that the Commission "in its work within

the Conference on Yugoslavia so far ... has been seriously in breach both (of]

the law of procedure and the implementation of material law”. The Commission

has always acted in a completely impartial manner, strictly following the
adversary method which guarantees equality between the pé:ties concerned. The
Commissicn wishes to recall that it was only because the FRY declined to

present its viewpoint during consideration of the gquestions which gave rise to




MINISTER FOR FOREIGN AFFAIRS OF THE FRY ADDRESSED TO THE ICFY CO-CHAIRMEN

.questions posed by the Co-Chairmen of the Conference on 20 April 1993.

opinions Nos. 8-10 that the Commission was obliged to respond to these
questions without being able to take account of the FRY's position.

9. The members of the Arbitration Commission wish to poinc out that the
present clarification in no way prejudges either the competence of the
Commission in this matter Lf it is challenged on grounds which they deem

justified, nor the replies it may be led to give on the substance of the

TEXT OF LETTER DATED 2 JULY 1993 FROM THE DEPUTY PRIME MINISTER AND

I wish, first of all, to express my satisfaction at our recent meeting in
Geneva within the International Conference on the Former Yugoslavia and its
successful outcome, to which you made a significant contribution.

According to the practice of an open and sincere exchange of views, I take
this opportunity to bring to your attention the serious problem we are facing
concerning the Working Group on Succession Issues, owing to the renewed activity
of the so-called Badinter Commission.

In this connection, I wish to inform you about the decision of the
Government of the Federal Republic of Yugoslavia to withdraw its representatives
from and to discontinue, on a temporary basis, its participation in the Working
Group on Succession Issues of the International Conference on the Former
Yugoslavia pending discontinuation of the work of the so-called Badinter
Commission for the reasons which we have indicated on several occasions.

The substantiated reasons underlying the decision of the Federal Republic
of Yugoslavia not to accept the competence of the so-called Badinter Commission
as a body for settlement of disputes through arbitration have been presented in
the statement by the Government of the Federal Republic of Yugoslavia, in my
letter addressed to you as well as in our direct talks. First of all, it is a
fact that the Commission has not been established in compliance with
international law. Furthermore, in its opinions Nos. 1 to 10, the Commission
has essentially violated the legal norms of international law, in respect of
both procedure as well-as the implementation of material law. In practice the
opinions of the Commission, as an advisory body of the International Conference
on the Former Yugoslavia, on the basis of which the Yugoslav participants at the
Conference were to adopt relevant decisions by consensus taking also into
account the Commission's opinion, were taken as judgements and served as a basis
for making concrete decisions on relevant issues concerning the Yugoslav crisis.

Our side has particulafly underlined the fact that the Government of the
Federal Republic of Yugoslavia considers unjustifiable and unacceptable resort
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to any court mechanism, prior to substantiated and comprehensive discussion on
the principles on the basis of which the property of the Federal Republic of
Yugoslavia should be ceded to successor States.

I would like also to recall that the Government of the Federal Republic of
Yugoslavia and its representatives have underlined on several occasions that
outstanding and pending questions that may arise in the work of the
International Conference on the Former Yugoslavia could be solved, following a
substantiated and comprehensive discussion, within a court procedure in
accordance with international law. '

For all the above reasons, the Government of the Federal Republic of
Yugoslavia considers the opinions of the so-called Badinter Commission and the
decisions and acts of other subjects based thereupon, null and non-binding for
the Federal Republic of Yugoslavia.

confident that, this time again, you will show understanding, please
accept, Excellencies, the assurances of my highest consideration.

Vladislav JOVANOVIC
Deputy Prime Minister and
Minister for Foreign Affairs of the
Federal Republic of Yugoslavia
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INTERNATIONAL CONFERENCE ON THE FORMER YUGOSLAVIA DOCUMENTATION
ON THE ARBITRATION COMMISSION UNDER THE UN/EC (GENEVA) CONFERENCE:
ADVISORY OPINIONS NOS. 11-15 OF THE ARBITRATION COMMISSION*

[July 16-August 13, 1993]
+Cite as 32 I.L.M. 1586 (1993)+

LL.M. Content Summary

TEXT OF ADVISORY OPINIONS NOS. 11-13
16 July 1993

A. OPINION NO. 11 [DATES OF SUCCESSION] - I.L.M. Page 1587
1-10 [Croatia and Slovenia on 8 October 1991; Macedonia on 17 November
1991; Bosnia and Herzegovina on 6 March 1992; Serbia-Montenegro on 27 April
1992]

B. OPINION NO. 12 [APPLICABLE LEGAL PRINCIPLES] - I.L.M. Page 1589
1-6 [Equitable results through negotiation and agreement; non-forcible
countermeasures against States that refuse to cooperate; agreements are res inter
alios acta vis-a-vis third States]

C. OPINION NO. 13 [EFFECT OF WAR DAMAGES ON DIVISION] - I.L.M. Page
1591
1-6 [No effect]

TEXT OF ADVISORY OPINIONS NOS. 14-15
13 August 1993

OPINION NO. 14 [ASSETS AND LIABILITIES TO BE DIVIDED] - I.L.M. Page 1593
1-10 [SFRY state property]

OPINION NO. 15 [BANKS] - I.L.M. Page 1595
1. Question 5(a)
1-4 [The National Bank of Yugoslavia has no authority to decide property
succession issues]
II. Question 5(b)
5-10 [The successor central banks must reach agreement on succession
issues; dispute settlement]

*[Reproduced from the texts provided to International Legal Materials by the International Conference on the
Former Yugoslavia (ICFY). Opinions 11, 12 and 13, dated July 16, 1993, are reproduced from U.N. Document
$/26233 (August 3, 1993), Appendix VI, Enclosure. Opinions 14 and 15, dated August 13, 1993, are reproduced
from English translations provided by the ICFY. These five opinions address a series of questions submitted to the
Arbitration Commission by the Steering Committee Co-Chairmen on April 20, 1993. The text of the questions and
subsequent statements appear at 32 I.L.M. 1579 (1993). ,

[The note on the composition and terms of reference of the Arbitration Commission (January 27, 1993), the
note on the reconstitution of the Arbitration Commission (February 19, 1993) and its Rules of Procedure (April 26,
1993) appear at 32 [.L.M. 1572 (1993).

[The ten opinions of the earlier Arbitration Commission, constituted in 1991 by the European Community,
appear at 31 .L.M. 1488 (1992).]




A. OPINION NO. 11

On 20 April 1993, the Co-Chairmen of the Steering Committee of the
International Conference on the Former Yugoslavia referred six questions to the
Chairman of the Arbitration Commission, seeking the Commission's opinion.

Question No. 2 was:

"On what date(s) did State succession occur for the various

States that have omerged from the Socialist Federal Republic of
Yugoslavia?”

Oon 12 May 1993, the co-Chairmen of the Steering Committee of the
International Conference transmitted to the Chairman of the Commission a
declaration by the Government of the Federal Republic of Yugoslavia raising a
number of objections to the reference to the Commission. The members of the
Commission unanimously adopted a document reacting to the assertions made by the
Federal Republic of Yugoslavia; this was addressed to the Co-Chairmen of the
Steering Committee of the International Conference on 26 May 1993. None of the
States parties to the proceedings has contested the Commission's right to answer
questions referred to it.

The Commission has taken cognizance of the memorandum, observations and
other materials communicated by the Republic of Bosnia and Herzegovina, the
Republic of Croatia, the former Yugoslav Republic of Macedonia and the Republic
of Slovenia, which have been passed on to all the successor States of the
Socialist Federal Republic of Yugoslavia. The Federal Republic of Yugoslavia
has submitted no memorandum or observations on the questions referred.

1. In accordance with the generally accepted definition contained in article 2
of the 1978 and 1983 Vienna Conventions on the Succession of States, "'date of
the succession of States' means the date upon which the successor State replaced
the predecessor State in the responsibility for the international relations of
the territory to which the succession of States relates”.

2. In the case in point there is a particular problem arising from the
circumstances in which State succession occurred:

~=First, the predecessor State, the Socialist Federal Republic of Yugoslavia,
has ceased to exist and, as _the Commission found in its opinion No. 9, none
of the successor States can claim to be the sole continuing State.

Second, the demise of the Socialist Federal Republic of Yugoslavia, unlike
that of other recently dissolved States (USSR, Czechoslovakia), resulted
not from an agreement between the parties but from a process of
disintegration that lasted some time, starting, in the Commission's view,
on 29 November 1991, when the Commission issued opinion No. 1, and ending
on 4 July 1992, when it issued opinion No. 8.

3. However, while these circumstances need to be taken into account in
determining the legal arrangements applying to State succession (see arts. 18,
31 and 41 of the Vienna Convention of 8 April 1983 on Succession of States in
respect of State Property, Archives and Debts), they are immaterial in
determining the date of State succession, which, as the Commission indicated in
paragraph 1 above, is the date upon which each successor State replaced the
predecessor State. Since, in the case in point, the successor States of the
Socjialist PFPederal Republic of Yugoslavia are new States, and since they became
independent on different dates, the relevant date is, for each of them, that on
which they became States.
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As the Commission indicated in opinion No. 1, this is a question of fact
that is to be asgsessed in each case in the light of the circumstances in which
each of the States concerned was created.

4. The issue is the same as regards the Republics of Croatia and Slovenia,
both of which declared their independence on 25 June 1991 and suspended their
declarations of independence for three months on 7 July 1991, as provided by the
Brioni declaration. In accordance with the declaration, the suspension ceased
to have effect on 8 October 1991. Only then did these two Republics
definitively break all links with the organs of the Socialist Federal Republic
of Yugoslavia and become sovereign States in international law. For them, then,
8 October 1991 is the date of State succession.

5. Macedonia asserted its right to independence on 25 January 1991, but it did
not declare its independence until after the referendum held on

8 September 1991, the consequences of which were drawn in the Constitution
adopted on 17 November 1991, effective on the same day. That is the date on
which the Republic of Macedonia became a sovereign State, having no
institutional link with the Socialist Federal Republic of Yugoslavia. So

17 November 1991 is the date of State succession as regards Macedonia.

6. In opinion No. 4, issued on 11 January 1991, the Arbitration Commission
came to the view that "the will of the peoples of Bosnia-Herzegovina to
constitute the Socialist Republic of Bosnia-Herzegovina as a sovereign and
independent State (could) not be held to have been fully established”. Since
then, in a referendum held on 29 February and 1 March 1992, the majority of the
people of the Republic have expressed themselves in favour of a sovereign and
independent Bosnia. The result of the referendum was officially promulgated on
6 March, and since that date, notwithstanding the dramatic events that have
occurred in Bosnia and Herzegovina, the constitutional authorities of the
Republic have acted like those of a sovereign State in order to maintain its
territorial integrity and their full and exclusive powers. So 6 March 1992 must
be considered the date on which Bosnia and Herzegovina succeeded the Socialist
Federal Republic of Yugoslavia.

7. There are particular problems in determining the date of State succession
in respect of the Federal Republic of Yugoslavia because that State considers
itself to be the continuation of the Socialist Federal Republic of Yugoslavia
rather than a successor State.

As has been affirmed by all international agencies which have had to state
their views on this issue, and as the Commission itself has indicated more than
once, this is not a position that can be upheld.

The Commission opines that 27 April 1992 must be considered the date of
State succession in respect of the Federal Republic of Yugoslavia because that
was the date on which Montenegro and Serbia adopted the Constitution of the new
entry and because the relevant international agencies then began to refer to
"the former Socialist Federal Republic of Yugoslavia®”, affirming that the
process of dissolution of the Socialist PFederal Republic of Yugoslavia had been
completed.

8. The Arbitration Commission is aware of the practical problems that might
ensue from determining more than one date of State succession because of the
lohg-drawn-out process whereby the Socialist Federal Republic of Yugoslavia was
dissolved. One implication is that different dates would apply for the transfer
of State property, archives and debts, and of other rights and interests, to the
several successor States of the Socialist Federal Republic of Yugoslavia.
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9. The Commission would point out, however, that the principles and rules of
international law in general relating to State succession are supplemental, and
that States are at liberty to resolve the difficulties that might ensue from
applying them by entering into agreements that would permit an equitable
outcome.

10. The Arbitration Commission consequently takes the view:

- That the dates upon which the States stemming from the Socialist
'~ Federal Republic of Yugoslavia succeeded the Socialist Federal
Republic of Yugoslavia are:

. 8 October 1991 in the case of the Republic of Croatia and the
Republic of 810vopia,

. 17 November 1991 in the case of the former Yugoslav Republic of
Macedonia,

. 6 March 1992 in the case of the Republic of Bosnia and
Herzegovina, and

. 27 April 1992 in the case of the Federal Republic of Yugoslavia
(Serbia-Montenegro).

- That, unless the States concerned agree otherwise, these are the dates
upon which State property, assets and miscellaneous rights, archives,
debts and various obligations of the former Socialist Federal Republic
of Yugoslavia pass to the successor States.

Paris, 16 July 1993

B. OPINION NO. 12

on 20 April 1993, the Co-Chairmen of the Steering Committee of the
International Conference on the Former Yugoslavia referred six questions to the
Chairman of the Arbitration Commission, seeking the Commission's opinion.

Question No. 3 was:

"(a) What legal principles apply to the division of State property,
archives and debts of the Socialist PFederal Republic of Yugoslavia in
connection with the succession of States when one or more of the parties
concerned refuse(s) to cooperate?

"(b) 1In particular, what should happen to property

- not located on the territory of any of the States concerned;
or

= situated on the territory of the States taking part in the
negotiations?”
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Question No. 6 was:

“(a) On what conditions can States, within whose jurisdiction
property formerly belonging to the Socialist Federal Republic of Yugoslavia

is situated, block the free diaposal of that property or take other
protective measures?

*{(b) On what conditions and under what circumstances would such
States be required to take such steps?”

The Commission considers that these two questions form an entity and should be
answered in one and the same opinion.

On 12 May 1993, the Co-Chairmen of the Steering Committee of the
International Conference transmitted to the Chairman of the Commission a
declaration by the Government of the Federal Republic of Yugoslavia raising a
number of objections to the reference to the Commission. The members of the
Commission unanimously adopted a document reacting to the assertions made by the
Federal Republic of Yugoslavia; this was addressed to the Co-Chairmen of the
Steering Committee of the International Conference on 26 May 1993. None of the

States parties to the proceedings has contested the Commission's right to answer
questions referred to it.

The Commission has taken cognizance of the memorandum, observations and
other materials communicated by the Republic of Bosnia and Herzegovina, the
Republic of Croatia, the former Yugoslav Republic of Macedonia and the Republic
of Slovenia, which have been passed on to all the successor States of the
Socialist Federal Republic of Yugoslavia. The Federal Republic of Yugoslavia
has submitted no memorandum or observations on the questions referred.

1. In its opinion No. 9, the Arbitration Commission recalled the few
well-established principles of international law applicable to State succession.
The fundamental rule is that States must achieve an equitable result by
negotiation and agreement. The principle is applicable to the distribution of
the State property, archives and debts of the Socialist Federal Republic of
Yugoslavia.

2. If one or more of the parties concerned refused to cooperate, it would be
in breach of that fundamental obligation and would be liable internationally,
with all the legal consequences this entails, notably the possibility for States

sustaining loss to take non-forcible countermeasures, in accordance with
international law.

3. It follows from the principle formulated above that the other States
concerned must consult with each other and achieve, by agreement between them, a
comprehensive equitable result reserving the rights of the State or States
refusing to cooperate.

Such an agreement is res inter alios acta in relation to third States, be
they States refusing to cooperate or other States. In accordance with the
established principle of international law enshrined in article 34 of the Vienna
Convention on the Law of Treaties, whereby "a treaty does not create either
obligations or rights for a third State without its consent", third States in
whose territory property covered by State succession is situated are not
required to take action in pursuance of such agreements.

However, such third States may, in the exercise of their sovereignty, give
effect to them if they satisfy the conditions set out in paragraph 1 above.
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4. Even in the absence of such agreements, third States may take such interim
measures of protection as are needed to safeguard the interests of the successor
States by virtue of the principles applicable to State succession.

S. Third States would be required so to do if an international agency with
powers in the matter took decisions that were binding on States within whose

jurisdiction property having belonged to the former Socialist Federal Republic
- of Yugoslavia was situated.

6. The Arbitration Commission consequently takes the view that:

- Refusal by one or more successor States to cooperate in no way alters
the principles applicable to State succession as set out in opinion
No. 9;

- Other States concerned may conclude one or more agreements conforming

to those principles in order to secure the equitable distribution of

the State property, archives and debts of the Socialist Federal
Republic of Yugoslavia;

- Such agreements would not be binding on States which were not party to
them, nor on other States in whose territory property having belonged
to the Socialist Federal Republic of Yugoslavia was situated;

- However, this answer is without prejudice to the right of successor
States sustaining loss by virtue of the refusal of one or more of the
parties concerned to cooperate, to take countermeasures in accordance
with international law, to the right of third States to take the
necessary safeguard measures to protect the successor States and to
such obligations as might be incumbent on third States to give effect

to decisions taken by an international agency having powers in the
matter.

Paris, 16 July 1993

C. OPINION NO. 13

On 20 April 1993, the Co~Chairmen of the Steering Committee of the
International Conference on the Former Yugoslavia referred six questions to the
Chairman of the Arbitration Commission, seeking the Commission's opinion.

Question No. 4 was:

"Under the legal principles that apply, might any amount3 owed by one or
more parties in the form of war damages affect the distribution of State
property, archives and debts in connection with the succession process?"

On 12 May 1993, the Co-Chairmen of the Steering Committee of the
International Conference transmitted to the Chairman of the Commission a
declaration by the Government of the Federal Republic of Yugoslavia raising a
number of objections to the reference to the Commission. The members of the
Commission unanimously adopted a document reacting to the assertions made by the
Federal Republic of Yugoslavia; this was addressed to the Co-Chairmen of the
International Conference on 26 May 1993. None of the States parties to the

proceedings has contested the Commission's right to answer questions referred to
it.
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The Commission has taken cognizance of the memorandum, observations and
other materials communicated by the Republic of Bosnia and Herzegovina, the
Republic of Croatia, the former Yugoslav Republic of Macedonia and the Republic
of Slovenia, which have been passed on to all the successor States of the
Socialist Federal Republic of Yugoslavia. The Federal Republic of Yugoslavia
has submitted no memorandum or observations on the questions referred.

1. In opinion No. 9 the Arbitration Commission appreciates that there are few
well-established principles of international law that apply to State succession.
Application of these principles is largely to be determined case by case,
depending on the circumstances proper to each form of succession, although the
1978 and 1983 Vienna Conventions do offer some guidance.

2. The Commission would point out in particular that articles 18, 31 and 41 of
the Convention of 8 April 1983 are relevant where State succession occurs as a
result of the dissolution of a pre-existing State. While equity has some part
to play in the division of State property, archives and debts between successor
States, these articles do not require that each category of assets or
liabilities be divided in equitable proportions but only that the overall
outcome be an equitable division.

3. However, this equitable outcome is to be obtained by reference to the law
of State succession. The rules applicable to State succession, on the one hand,
and the rules of State responsibility, on which the question of war damages
depends, on the other, fall within two distinct areas of international law.

4. The equitable division of the assets and liabilities of the former
Socialist Federal Republic of Yugoslavia between the successor States must
therefore be effected without the question of war damages being allowed to
interfere in the matter of State succession, in the absence of an agreement to
the contrary between some or all of the States concerned or of a decision
imposed upon them by an international body.

S. The Arbitration Commission would, however, underline the fact that its
reply to the question referred to it is in no way prejudicial to the respective
responsibilities of the parties concerned in international law. The possibility
cannot be excluded in particular of setting off assets and liabilities to be

transferred under the rules of State succession on the one hand against war
damages on the other.

6. Subject to the observations made above, the Arbitration Commission
consequently takes the view that amounts that might be owing by one or more

parties in respect of war damages can have no direct impact on the division of
State property, archives or debts for purposes of State succession.

Paris, 16 July 1993




INTERNATIONAL CONFERENCE ON THE FORMER YUGOSLAVIA

ARBITRATION COMMISSION

OFINION N° 14

On 20 April 1993 the Co-Chairmen of the Steering Committee of the
Conference on Yugoslavia referred six questions to the Chairman of the
Arbitration Commission, seeking the Commission's opinion.

Question 1 was:

"In the light of the inventory in the report by the Chairman of the Working.
Group on Economic Issues, what assets and liabilities should be divided
between - the successor States to the former Socialist Federal Republic of
Yugoslavia in connection with the succession process?”

On 12 May 1993 the Co-Chairmen of the Steering Committee of the Conference
transmitted to the Chairman of the Commission a declaration by the
Governiment of the Federal Republic of Yugoslavia raising a number of
objections to the reference to the Commission. The members of the
Commission unanimously adopted a document reacting to the assertions made
by the FRY; this was addressed (o the Co-Chairmen of the Steering
Committee of the Conference on 26 May 1993. None of the States party to
the proceedings has contested the Commission's right to answer questions
referred to it. .

The Commission has taken cognizance of the memorandum, observations and
other materials communicated by the Republic of Bosnia-Hercegovina, the
Republic of Croatia, the Former Yugoslav Republic of Macedonia and the
Republic of Slovenia, which have been passed on to all the successor States
of the SFRY. The Federal Republic of Yugoslavia has submitted no
memorandum or observations on the questions referred.

1.  The Arbitration Commission notes that the Draft Single Inventory of
the Assets and Liabilities of the SFRY as at 31 December 1990 drawn up by
the Working Group of the International Conference on the Former Yugoslavia
on 26 February 1993 divides the assets and liabilities into  two
categories -- agreed items and non-agreed items.

As the Commission recalled in Opinion N° 9, the first principle applicable
to state succession is that the successor States should consult with each
other and agree a settlement of all questions relating to the succession.
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Assets and liabilities listed in the Inventory of 26 February 1993 wupon
which the successor States have reached agreement should accordingly be
divided between them.

2. As vregards non-agreed items, the Arbitration Commission considers that
it does not have sufficient information on which to base a decision as to
each asset and liability listed in the Inventory. Moreover, it considers
that these are not legal issues which it could profitably seek to resolve
as part of its consultative remit and that it should confine itself to
determining the general principles to be applied.

3.  The Commission would  nevertheless draw attention to the
well-established  rule of state succession law that immovable property
situated on the territory of a successor State passes exclusively to that
State. Subject to possible compensation if such property is divided very
unequally between the successor States to the SFRY, the principle of the
locus _in _quo implies that there is no need to determine the previous owner
of the property: public property passes to the successor State on whose
territory it is situated. The origin or initial financing of the property
and any loans or cowmrributions made in respect of it have no bearing on the
matter.

4. As regards other state property, debts and archives, a commonly agreed
principle to be found in several provisions of the Vienna Convention of
8 April 1983  on the Succession of States in Respect of State Property,
Archives and Debts requires that they be divided between the successor
States to the SFRY if, at the date of succession, they belonged to the
SFRY, and the question of the origin and initial financing of the property,
debts and archives, or of any loans or contributions made in respect of
them, is irrelevant.

5. To determine whether the property, debts and archives belonged to the
SFRY, reference should be had to the domestic law of the SFRY in operation
at the date of succession -- notably to the 1974 Constitution.

There are, however, two particular problems arising from the federal
structure  of the Yugoslav  State and from the concept of “social
ownership” -- a  concept which, while it does exist in other countries, was
particularly highly developed in the. SFRY.

6. On the first point, there is no doubt that the 1974 Constitution
transferred  to  the  constituent  republics ownership of many items of
property which in consequence cannot be held to have belonged to the SFRY,
whatever their origin or initial financing.

7. As for "social ownership”, it was held for the most part by
"associated labour organizations"” -- bodies with their own legal
personality, operating in a single republic and coming within its exclusive
jurisdiction. Their property, debts and archives are not to be divided for
purposes of state succession. each successor State exercises its sovereign
powers in respect of them.

If and to the extent that other organizations operated "social ownership”
either ar federal level or in two or more republics, their property, debits
and archives should be divided between the successor States in question if
they exercised public prerogatives on behalf of the SFRY or of individual




republics. On the other hand, organizations operating at federal level or
in two or more republics but not exercising such prerogatives should be
considered  private-sector enterprises to which state  succession does not

apply.

8. The answer to the question referred is without prejudice to whatever
compensation might be necessary to achieve an equitable overall outcome.

9.  Should the application of these principles or the determination of the
ownership of an item of property at the date of state succession give rise
to problems, it would be for the States concerned to resort to arbitration
or some other mode of peaceful settlement of their disputes, but it does
not behove the Arbitration Commission in the exercise of its consultative
function to detail what rules would apply to a particular contentious issue
between States emerging from the dissolution of the SFRY.

10. The Arbitration Commission consequently takes the view that the assets
and liabilities to be divided between the successor States to the SFRY for
purposes of state succession are (i) those which the successor States are
agreed in regarding as being such and (ii) the state property, debts and
archives which at the date of state succession belonged to the SFRY in
accordance with the law in operation there, excluding property belonging to
individual republics or to ‘"associated labour organizations” depending on
them.

Paris, 13 August 1993

ARBITRATION COMMISSION

OPINION N° 15

On 20 April 1993 the Co-Chairmen of the Steering Committee of the
Conference on .Yugoslavia referred six questions to the Chairman of the
Arbitration Commission, seeking the Commission's opinion.

Question 5 was:

"(a) In view of the dissolution of the Socialist Federal Republic of
Yugoslavia, is the National Bank of Yugoslavia entitled to take decisions
affecting property, - rights and interests that should be divided between the
successor . States  to the Socialist Federal Republic of Yugoslavia in
connection with state succession?
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(b) Have the cemtral banks of the States emerging from the dissolution
of the Socialist Federal Republic of Yugoslavia succeeded to the rights and
obligations of the National Bank of Yugoslavia deriving from international
agreements  concluded by the latter, in particular the 1988 financial
agreement with foreign commercial banks?"

On 12 May 1993 the Co-Chairmen of the Steering Committee .of the Conference
transmitted  to  the Chairman of the Commission a declaration by the
Government of the Federal Republic of Yugoslavia raising a number of
objections to the reference to the Commission. The members of the
Commission unanimously adopted a document reacting to the assertions made
by the FRY; rthis was addressed to the Co-Chairmen of the Steering
Commirtee of the Conference on 26 May 1993. None of the States party to
the proceedings has contested the Commission's right o answer questions
referred to it.

The Commission has taken cognizance of the memorandum, observations and
other materials communicated by the Republic of Bosnia-Hercegovina, the
Republic of Croatia, the Former Yugoslav Republic of Macedonia and the
Republic of Slovenia, which have been passed on to all the successor States
of the SFRY. The Federal Republic of Yugoslavia has submitted no
memorandum or observations on the questions referred.

While they are linked, questions 5(a) and 5(b) are distinct enough to be
answered separately.

1. Question 5(a)

German__Interests _in__Polish Upper Silesia, 1926 PCIlJ, Ser. A, N°7, 12),
account must nevertheless be taken of the structure and responsibilities of
the NBY as set out in the SFRY Constitution of 21 February 1974 and in the
NBY Statute of November 1989.

1. Although municipal laws are merely facts in international law (Certain

As the bank of issue of the SFRY, the NBY participated in the exercise of
the prerogatives of sovereignty. Moreover, as a composite of banking
institutions - central, republican and provincial - it was responsible for
carrying out common currency issue, credit and foreign exchange policy, and
it had close institutional relations with Parliament,

The NBY, then, partook of the state power of the SFRY, whose dissolution
led simultaneously to the disintegration of the collective structure of the
NBY.

2. None of the organs of the. NBY, therefore, can take legitimaie
decisions in respect of property, rights and interests that should be
divided berween the successor States of the SFRY.

No decision in such matters taken by the Governor of the NBY on his own
authority would have any legal validity once the former collective
organization has ceased ro exist.




3. Only if, outside the preexisting institutional Jframework,
collaboration berween the central banks of the States emerging from the
dissolution of rthe SFRY had continued could the NBY be considered to be a
coordinating  agency acting on their behalf for purposes of jurisdictio
inter _volentes to effect - ~rather than obstruct - the division of the
property, rights and interests of the former SFRY.

4. As this is not the case, the Arbitration Commission takes the view
that the NBY is not entitled to take decisions affecting property, rights
and interests to be divided between the successor States in accordance with
the principles of state succession. ‘

II. Question 5(b)

5. Given the answer to question 5(a), decisions taken by the NBY as an
organ of the SFRY commined that State. The rights and obligations
deriving from those decisions consequently pass to. the successor States and
must be divided berween them in accordance with the principles of
international law rehearsed by the Commission in Opinion N°9. This does
not apply to ordinary commitments entered into by the NBY acting as a bank
with its own legal personality.

6. This distinction is applicable to rights and obligations of the NBY
deriving from international agreements it has emered into. The answer (o
the first part of question 5(b) therefore depends in each case upon the
nature of the agreement and upon the NBY's commitments.

7.  However, the Arbitration Commission would underline the fact that the
rights and obligations of the NBY, as an organ of the SFRY, which are
therefore  subjecr to state succession (supra para. 5), do nor pass
auromarically 1o the central banks® of the States emerging from  the
dissolurion of the SFRY: it is for each of the successor States 10
derermine, by virrue of its sovereign  constitutional powers, how these
rights are to be exercised and these obligations discharged - rights and
obligations which thev may assume either direct or through their central

banks.

8. As regards the financial agreement of 20 September 1988 between the
NBY and Manufacturers Hanover Limited, acting for the international
creditors, the Commission would point owt that the NBY acted together with
other  Yugoslav  banking  institutions  presenting  themselves  expressly as
legal persons accepring on their own behalf the obligations deriving from
the agreement (notably sections 1.01 and 10.01) and that the parties to the
agreement made the discharge of their obligations subject to the law of a
* third State (section 14.13) and, in the event of a dispute, to the
Jjurisdiction of various ordinary Yugoslav or foreign courts
(section 14.08).

In the event of any dispute over the interpretation or application of the
agreement, it is therefore for the parties to refer it to one of the cours
thar have jurisdiction under the agreement itself.
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9.  The Commission notes, however, that the successor States 1o the SFRY
have succeeded it in so far as it had assumed the obligations of guarantor
under the agreement of 20 September 1988.

Should the application of this principle give rise to problems, it would be
Jor the States concerned to resort to arbitration or some other mode of
peaceful settlement of their disputes.

10.  The Arbitration Commission consequently takes the view:

(i)

(i)

that  problems arising from the rights and obligations of the
NBY deriving from international agreements concluded by it are
to be resolved by reference to the terms of the agreements and,
in case of dispute, are to be referred to the appropriate
courts;, and

that this holds good in particular for rights and obligations
deriving from the financial agreement of 1988 entered into by
the NBY and other Yugoslav banking institutions with foreign
commercial banks.

Paris, 13 August 1993
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